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.PRIVY COUNCIL. 


PRESENT: Lord Romer, Lord Porter, Lord Clauson, Sir George 
Rankin and Sir Madhavan Nair.. 


THE PATIALA STATE BANK 
vU. 
THE COMMISSIONER OF INCOME-TAX, BOMBAY 
PRESIDENCY, SIND AND BALUCHISTAN. 


[On APPEAL FROM THE HIGH COURT Or JUDICATURE 
AT Bownw.] 


Income tax—Patiala State Bank—The Governmint Trading Taxation Act (III of 
1925), section 3, applicability o/—Doinimion State carrying ot business tx 
British India. ` , 

Section 2 of the Government Trading Taxation Act applies to business of 
the Patiala State Bank although lt is carried on exclusivly in the State of 
. Patiala and hence the income, profits or gains of the said business received in 
British India are assessable under^ ths Indian Income Tax Act of iga as if 
received by a company “In the like case”, j 

Privy Council Appeal No. 44 of 1942 from a decision of the 

High Court of Bombay, dated the 8th October, 1940, on a reference 

by the Commissioner upon the application of the Bank made under 

section 66 (2) of the Indian Income-Tax Act, 1922. 


Cyril King and J. S. Scrimgeour for the Appellant, 
J. Millard Tucker and W. Wallach for the Respondent, 


The judgment of their Lordships was delivered by 

Lord Romer :—The Patiala State Bank (the appellant in this 
case) is owned and controlled by the Maharajah of Patiala who 
constitutes the Government of that State. The head Office and 
all the branches of the bank are situated in the State and it does not 
carry on any part of its business in British India. But in the 
year ending 318t March, 1935, the Bank collected and received in 
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British-India through the hands of its agents sums representing 
the interest on certain Government of India securities that it had 
acquired in the course and for the purposes of its business. In 
the same year it also received in British India, through its agents 
there, a substantial sum of money representing the profits accruing 


. to it in respect of the sale ata profit of various investments simi- 


larly aequired. It is not and it cannot be disputed that all these 
sums of money represented profits or gains of the appellant's 
banking business for the year in question.- In these circumstances 
the Senior Income-Tax Officer, Non-Resident Refund Circle, 
Bombay, in the month of August, 1937, caused an assessment to 
be made onthe bank for the year 1935-36 in respect of the said 
sums (and of certain other small sums representing income of the 
bank received in British India in the year ending 31st March, 1935,) 
after allowing various permissible deductions. 

In making this assessment the Income Tax Officer purported to 
be acting under the provisions of the Government Trading Taxa- 
tion Act, 1926 (III of 1926). The preamble to the Act is in the 
following words : 


“Whereas it is expedient to determine the liability to taxation 
for the time being in force in British India of the Government of 
any part of His Majesty's Dominions, exclusive of British India, in 
respect of any trade or business carried on by or on behalf of such 
Government; It is hereby enacted as follows” 

The material section of the Act is the second which runs as 
follov® t | 


"2. (1) Where a trade or business of any kind is carried on 
by or on behalf of the Government of any pert:of His Majesty's 
Dominions, exclusive of British India, that Government shall, in 
respect of the trade or business and of all operations connected 
therewith, all property occupied in British India and all goods 
owned in British India for the purposes thereof, and all income 
-arising in connection therewith, be liable 

(a) to taxation under the Indian Income-tax Act 1922, in the 
Bame manner and to the same extent asin the like case a company 
would be liable ; 

(b) to all other taxation for the time being in force in British 
India in the same manner as in the like case any other person would 
be liable. 

(2) For the purposes of the levy and collection’ of income-tax 
under the Indian Income-tax Act 19232, in accordance with the pro- 
visions of sub-section (1), any Government to which that sub-section 
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applies shall be deemed to be a company within the meaning of 
that Act, and the provisions of that Act, shall apply accordingly. 

(3) In this section the cxpression ‘His Majesty’s Dominions’ 
includes any territory which is under His Majesty's protection or in 
respect of which a mandate is being exercised by the Goverement of 
any part of His Majesty's Dominions.” 

The question to be decided upon this appeal is whether the 
section applies to the appellant bank. It is conceded that the 
Patiala State is a State under His Majesty’s protection and is there- 
fore within His Majesty’s Dominions for the purposes of the sec- 
lion. But the appellant contends that the section only .applies to 
cases where the trade or business in question is carried on in 

British India. If the section does apply to the bank, then by 
virtue of sub-section (1) (a) all income arising is liable to taxation 
under the Indian Income-tax Act, 1922, in the same manner and 
to the same extent as in the like case a company would be liable. 
It is therefore desirable to state ‘hat are the salient provisions 
of the Income Tax Act, 1923, applicable to a company “in the 
like case". They are as follows : 

“Section a (4). ‘Business’ includes any trade, commerce, or 
manufacture or ary adventure or concern in the nature of trade, 
commerce or manufacture. 

Section 3. Where any Act of the Indian Legislatuie enacts that 
income-tax sha ]l be changed for any year at ary iate or rates appli- 
cable to the total income of an assessee, tax at that rate or those 
rates shall be charged for that year in accordance with, and subject 
- to the provisions of, this Act in'respect of all'income, profits and 
gains of the previous year of every individual, company, firm and 
Hindu undivided family. 

Section 4. (1) Save as hereinafter provided this Act shall apply 
to all income, profits or gains, as described or comprised in section 
6, from whatever source derived accruing, or arising or received in 
British India, or deemed under the provisions of this d lo accrue, 
or arise orto be received in British India. 

Section 6, Save as otherwise provided by this Act, the following 
heads of income, profits and gains, shall be chargeable to income- 


tax in the manner hereinafter appearing namely : 
(iv) Business. 


Section ro. (1) .The tax shall be payable by an assesgee under 
the head “Business” in respect of the profits or gains of any 
business carried on by him." 

In the month of October, 1937; the bank appealed against the 
assessment that had been made upon it, and after some proceedings 
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had taken place before the Assistant Comisiones and tbe Conr 
missioner which need not be further mentioned, the Commissioner, 
upon the application of the bank made under section 66 (2) of the 
last-mentioned Act, referred to the High Court for its decision 
seven questions of law of which only the nu are now 
material : 

(r) Whether the Government Trading Taxation Act (III of 
1926) is applicable to the Patiala State Bank rendering it liable to 
taxation under tbe Indian Income-tax Act, 1922 ? 


(3) Whether the property situate at Mussoorie taken over by 
the Patiala State Bank from its debtor, a subject of the Patiala 
State, in part satisfaction of a loan advanced to him, is property 
occupied in British India for the purposes of its trade or business 
in British India within the meaning of section a of the Govern- 
ment Trading Taxation Act and whetber all income arising 
from such property is liable to assessment id virtue of the provi- 
sions of the said Act ? I 


(4) Whether the sum of Rs. 66, -20 received by the Patiala 
State Bank on the sale of its investments during the year 1934-35. 
being the excess realised by it over the cost price of such invest- 
ments,-which has been included under the heading of profits in 
the relative profit and loss accounts and balance sheet is assessable 
to income-tax ? 


(s) Whether the income received by the Patiala State Bank 
from its investments in British India constitutes income arising 1n 
connection with a trade or business caried on in British India within 
the meaning of section 2 of the Government Trading Taxation Act 
and is therefore liable to assessment to income-tax ? 


_ "(7) Whether the assessment to incometax and supertax 
for the year 1925-36 on the Patiala State Bank is a legal and valid 
assessment ?” Í 


Of these questions No. (3) requires a word of explanation, The 
property in question produced no income in the year ending on the 
31st March, 1935, and was not therefore referred to inthe asses 
ment for the year 1935-36, that is alone the subject matterof these- 
proceedings. The questions, bowever, would or migbt arise in 
subsequent years of assessment. and accordingly by a consent order 
passed by the High Court it was agreed that the present appeal 
should be argued and decided on the footing that income fróm such 
house property is in fact included in the assessment the subject of 
the present appeal, In the circumstances and in order to save 


— 
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expense their Lordships are willing that the appeal should be dealt x 


with on this footing. 

The Commissioner, as required by section 66 (2) of the Inconr 
tax Act stated his own opinion upon the questions set out above, 
and upon each of them his opinion was adverse to the contentions 
of the bank. In particular he rejected its contention that is 
implied in questions (3 & 5) that the Government Trading Taxation 
Act only applies to a Government carrying ona trade or business 
in British India. 

On the 8th October, 1940, the reference came before the High 
Court and was heard by Sir John Beaumont, C. J. and Kania, J. 
At the hearing before them a contention was put forward on behalf 
of the bank that doee not appear to have been relied upon before 
the Ccmmissioner. It was that the Act of 1926 was altogether 
invalid as having been stra vires the Government of India, This 
contention, which was described by the Chief Justice as being the 
principal point argued before them and the only question of stbs- 
tance'in the case, failed, as might have been expected, to commend 
itself to the Court, and was very properly abandoned by Mr. King 
in his address to their Lordships on-behalf of the bank. But it 
was stiongly urged before their Lordships, as it was before the 
High Court, that the Act of 1926 only applies to a trade or business 
carried on in British India. The contention had been advanced 
successfully before the High Court of Allahabad in the case of 
In ths matter of Ram Prasad (1). It was, however, rejected by 
the High Court in the present case. “I can see", said Beaumont, 
C. J. “no justification for the view.. ......... that the Act is confined 
to business carried on in British India. Itseems to me that the 
title, the preamble and the operative part of section 2 make it 
perfectly clear that it applies to every case in which the Dominion 
Government is carrying on a business, and when that happens, 
the Dominion Government is liable to Indian Income Tax as 
though it were a company." Kania, J. expressed himself to the 
game effect. The High Court accordingly answered the first ques- 
tion in the affirmative. Having done so they found nó difficulty 
in answering questions (3), (4), (5) and (7). After referring to'the 
provisions of the Income-tax'Act of 1922 the Chief Justice said 
this : 

“The effect of the chaiging sections, sections 3 and 4,. is to 
render the income profits and gains of a company liable to British 


Indian Income-tax if such income profits arid gains accrue or 


' (1) (1929) I. L: R. 52 All. 419. 
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arise or me received in British India. So that Act III of 1926 
comes to this: that where a Dominion Government is carrying 
on a business anywhere, it is liable to British Indian income-tax 
in respect of the income, profits, and gains of that business which 
accrue or arise or are received in British India.” 

As regards question (3) it was accordingly held by the Court 


= that any income derived from the property therein mentioned 


was income arising in connection with the business of the bank 
and would fall to be taxed. It was, however, held by the Court 


that the property was not property occupied for the purposes of - 


the business. Question (4) was also answered in the affirmative, 
as was question (5) 90 far as it asked whether the income therein 
mentioned-was liable to assessment to income-tax, It necessarily 
followed that question (7) was also answered in the affirmative. 
In the result a formal order dated the 8th October, 1940, was 
drawn up embodying the answers given by the Court upon the 
reference. It is from that order that the bank having obtained 
the necessary certificate from the High Court under section 66A (2), 
now appeals to His Majesty in Council. 

In their Lordships’ opinion the answers which the High Court 
gave to the questions referred to them are plainly right, asis the 
reasoning upon which these answers were based. There are no 
words to be found in the Áct of 1926 confining the operation of 
section 2 to trades or businesses carried on in British India. The 
words ofthe section are quite general in their terms, and their 
Lordships are quite unable to find any reason whatever 
for introducing into the section by implication the qualifica- 
tion for which the appellant bank contends. The section 
therefore applies to the business of the bank although it is 
carried on exclusively in the State of Patiala, That being so it 
follows that the assessment complained of isa valid assessment, 
inasmuch as all the items affected by it represent income profits 
or gains of the said business received in British India, and are 
therefore such as would have been taxable under the Act of 1922 
if-received by a company “in the like case ^. 

For these reasons their Lordships will humbly advise. His 
Majesty that the appeal should be dismissed. The appellant must 
pay the respondent's costs of the appeal. 


E. F. Turner & Co. : Solicitors for the Appellant. 
Solicitor, India Office : Solicitor for the Respondent. 


A T, M. Appeal dismissed, 
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PRESENT: Lord Atkin, Lord Thankerton; Lord Porter, Lord Ciauson 
and Str George Rankin. 


SHEIKH RAHMAT ILAHI. 
t. 
MOHAMMAD HAYAT KHAN AND OTHERS. 


[ Ox APPEAL FIOM THE HIGH COURT OF JUDICATURE 
AT LAHORE.] 


Second Appeal —Cisil Procedure Code (Act V of 4908), section roo claase (a)— 
Decision being contrary to law—Failure to appreciate and determine the real 
question of fact. 

A failure to appreciate and determine the real question of fact to be tried or a 
failure to appreciate and determine a question of fact which vitally affects 
the issue stated in the case, is failure in the duty imposed by law upon the Court 
and the question there has been such a failure is a question of law and under 
Section 100 clause (a) of the Code of Civil Prooedure a second appeal lies to the 
High Court on sudh ground. 


Dawnsa v. Abdul Samad (1) foll wed, 
Privy Council Appeal No. 4 of 1941 from a decision of the High 


Court of Lahore, dated the a5th April, 1939, allowing an appeal from 
the judgment of a District Judge, dated the 4th August 1936, which 


affirmed the decision of Subordinate Judge, dated the and August . 


1935, dismissing the suit. | 
W. A. Barton and Frank.Gahan for the Appellant. 
S. Vesy Fits Gerald for the Respondents. 


The judgment of their Lordships was delivered by 

Lord Clauson :—This is an appeal from a judgment of the High 
Court of Lahore, sitting as a Court of Second Appeal, dated the 25th 
April, 1939, allowing an appeal from a judgment of the 4th August, 
1936, ofa District Judge, which affirmed the decision of a Subordinate 
Judge of the end August, 1935, dismissing a suit of Museammat 
Umrao Begum (whom it will be convenient to call the plaintiff) who 
died on the 35th June, 1938, pending the appeal to the High Court, 
against Sheikh Rahmat Ilahi (whom it will be convenient to call the 
defendant). Two questions arise for their Lordships, determination, 
first, whether it was competent to the High Court to entertain the 
appeal from the District Judge, and, second, whether, assuming the 
appeal to be competent, the High Court were right in reversing the 
decision of the District Judge and holding, . as they did, that the 
plaintiff was entitled to the relief claimed by her in the suit. 


(1919) L. R. 461. A. 140 ; 24 C. W.N. 81. 
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Ina previous suit the defendant had obtained on the goth 
March, 1933, & decree for Rs. 30,000 and interest against the 
plaintiff for money alleged to be due on a money bond, On the 
28th August, 1933, the present suit was, begun by the plaintiff 
against the defendant with a view to setting aside the decree for 
Rs. 30,000. The case alleged by the plaintiff in her petition of 
plaint as finally amended and dated 20th December, 1933, may be 
summarized as follows. It was said that one Chaudhuri 
Mohammed Din with the help of one Mahbub Ilahi had 
fraudulently secured the plaintiffs signature on the bond above 
referred to while she lay ill, thus fixing on her a liability to the 
defendant, although she had never seen him nor raised any loan 
from him: that three months later the same two persons without 
plaintiffs knowledge purchased a stamp paper in the name of the 
plaintiff, and a fictitious dispute having been set up, an agreement 
referring the same to arbitration was written on the paper and a 
bogus arbitrator was appointed: that a suit was instituted by the 
defendant for a dectee enforcing the arbitrator’s award: that on the 
3oth March, 1933, a decree against her for Rs. 30,000 was passed 
having been obtained by a fraudulent representation that she 
accepts the-award and its terms: that the award and the decree 


` were null and void. 


In the Court of the Subordinate Judge the issue was formulated 
as follows :—" Was the decree in dispute obtained by fraud and 
collusion or undue influence and is therefore void or illegal.” 

The plaintiff gave evidence that she had ample means left to 
her by her father. She did not know the defendant, and had never, 


. even seen his face. She had not taken any loan from him or executed 


any document respecting .loan in his favour. She- hgd never 
nominated the alleged arbitrator. She has engaged one, Iqbal 
Singh as her Counsel in the previous suit. When Iqbal Singh went: 
away to Lahore Umar Din told her that he (Umar Din) had 
engaged Mr. Sindhi as her Counsel. She did not see Mr. Sindhi. 
She did not get any paper sent to him asking him to admit on her 
behalf the claim of Rs. 30,000. Umar Din did Court work for her: 
he had been employed for her by Mohammed Din. The latter 
did work for her in connection with her cases. She used to put her 
signature on the papers at the instance of Mohammed Din. She 
could not exactly say whether he used to secure her signature on 
written papers or on blank papers. She does not know Urdu. 
She can only put her signature in Urdu. Mohammad Din "simply 
asked her to put hersignature. She used to put her signature at 
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`- his instance. He used to secure her signatures in. connection with 


all the Court matters. She used to put her signatures at 
his instance. 

Dr. Sii Ram gave evidence that the xs suffered from renal 
colic in 1932. 


Mr. Sindi, pleader, gave evidence that in March, 1933, Umar. 


Din and Mohammad Din verbally retained him as Counsel for the 
plaintiff and produced a form of power-of-attorney with the 
plaintifs signature on it but otherwise blank. He took his fee 
and filled in the form. Subsequently Umar Din and Mohammad Din 
brought him an "application? signed by the plaintiff, which was 
in substance a submission to a decree in the terms of the award. 


He- attended in Court and presented this document and submitted: 


on her bebalf to the decree for Rs. 30,^co accordingly. The plaintiff 
never came before him during the pendency of the suit nor did 
he ever consult her regarding the case. 


Abdul Hamid Akhtar, who had acted as the arbitrator and 
given the award, the subject-matter of the decree which the plaintiff 
sought to set aside, gave evidence that no witness had come before 
him in the arbitration and that there was no occasion on which both 
parties were present before him in the arbitration. The defendant's 
representative produced before him a bond in which the plaintiff 
had admitted Rs. 30,000 to be due to the defendant from her. No 
other documentary evidence was produced before him. He stated 
that as the plaintiff admitted the amount of the bond it was 
unnecessary to make an enquiry as to what the consideration for 
the bond was: and also that he did not enquire from the defen 
dant's representative what necessity the plaintiff had to borrow 
such a large amount : and he made no enquiry regarding the fact 
from her. | 

The defendaut gave evidence and in chief disclaimed any fraud 
in obtaining the decree. He said that at the suggestion of one 
Mohammed Hassan he had advanced money to the plaintif, the 


sum in the first instance being Rs. 6,000. He -took promissory. 


notes and returned .hese to her when he secured from her the 
Rs. 30,000 bond. He gave her approximately Rs. 30,000 in a 
period of a year or a year and a halt. The loan to the plaintiff 
was advanced out of the amount of his personal account. He had 
not kept a note of the personal account. He had not been intro- 
duced to the plaintiff by Mohammed Din. l 

The Subordinate Judge held thet though the circumstances 
which led up to the giving of the award were not free from euspi- 
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cion, the evidence was not quite conclusive on the point and that ' 
at any rate the kind of fraud which would justify the setting aside 
of the decree on the score of fraud had not been proved. He 
made no finding as to whether the plaintiff was or was not a 
debtor to the defendant.when she executed the bond, notwith- 
standing that she had sworn that she had never had any loan from 
the defendant and had not executed any document respecting the 
loan in his favour, evidence which (as appears above) was directly 
contradicted by the defendant. 


The plaintiff carried the case on appeal to the Court of _the 
District Judge, who took the evidénce of two additional witnesses 


. Umar Din and Mohammad Din. Umar Din deposed that at the 
. plaintiffs request he brought Mr. Sindhi to her and that she told 


Mr. Sindhi that she owed money to the defendant and that she did 
not want to fight the suit for enforcement of the award, that she 
signed & written statement and asked Mr. Sindhi to present that 
statement in Court so that a decree might be passed against her. 
Umar Din admitted that he was illiterate and that for him all 
papers were the same. Mohammed Din disclaimed all knowledge 
of the statement of the plaintiff submitting to a decree on the 
award. 


The District Judge in his judgment after stating the plaintiff's 
allegations, including her allegation that she had never received 
anything from the defendant, said that what he had to find was 
whether the written statement in which the plaintiff confessed judg- 
ment was infact her written’ statement. In view of the fact that 
the plaintiff had stated that she did not know that the statement 
was by way of confession of jadgment he was (he said) led to the 
suspicion that the plaintiff signed the statement without knowing 
what it was, and so he made further enquiry (Le, by calling 
Umar Din and Mohammed Din). He referred to the discrepancy 
between Umar Din’s account of the genesis of the statement and 
the account given by Mr. Sindhi. He regarded itas very signifi- 


by instructing Iqbal Singh to put in a statement of objections 
award) she had suddenly collapsed and took no steps to 
n the decree until the following August when the decree was 
execution by attachment of her property. He considered 
e inference irresistible that she had decided not to prosecute her 
objections to the award. He summed up his views by stating that 
as her silence from 3oth March to. August, 1933, stood unexplained, 
he could not come to any finding other than the one arrived at by 
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thé Subordinate Judge, that she had failed to prove the fraud alleged Po 

by her. He accordingly held that the appeal failed. 1943. 

From this decision of the District Judge the plaintiff brought ^ Sheikh Rahmat 
an appeal to the High Court at Lahore. The matter came before Mahi 
Tek Chand, J, and, bolding that the appeal raised an important Md. Hayat Khan, 
question of law, whether the facts and circumstances as disclosed Lord Cuin: 
on the record and found by the Court below do or do not in law — 
amount to fraud, he referred the matter to a Division Bench. 

Pending the hearing of the appeal in the High Court the plain- 
tiff died, and as a preliminary to the hearing of the appeal various 








accordingly do not find it necessary to deal with those questi? hà, | 
and they will accordingly assume that the proper parties represen- 
ting the plaintiff were before the High Court and. are now before 


their Lordships. e 
It does not appear from the materials before this Board whether | p 18s ^) 


any and what objections were made at the bearing of the appeal i 
before the High Court to the competency of this second appeal ` IP DN 
and in the judgment of the High Court the question of competency 
is not discussed, and the grounds on which the appeal was treated 
as competent are not stated. Possibly the learned Judges treated 
the question of competency as sufficiently dealt with by Tek Chand, 
J4 and accordingly assumed swå silentio that the question before 
them was one of law as formulated by Tek Chand, J.. On the 
present appeal a vigorous and lengthy argument was addressed 
to their Lordships in order to persuade them that the controversy ’ 
on thé second appeal could turn only on the weight df evidence, 
and itis of course well settled that if that was in fact the only 
basis for the second appeal that appeal was not competent. (See 
Mussamat Durga Chondrain v. Jateakir Singh Chomádkri (1) and 
Wali Mohammad v. Mohammad Baksh (z)). Their Lordships 
are however not prepared to accept the view of the present case 
so presented to them. It is true that the question whether the 
decree in the former suit ought to be set aside necessarily involved 
the consideration of the circumstances relating to the D 
and of the various steps taken in the course of the suit, and 
also have involved the consideration of the plaintiffs inaction 
(1) (1890) L. R, 17 L A, 123 ; I. L. R. 18 Cale, a3, 
(a) (1999) L. R. 57 L A. 86 S1 C. L. J. 518. 
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period of some four months after the decree had been passed, and a 
decision upon those matters (if they were the only relevant matters) 
might well amount to the decision of a question of fact upon 
which a second appeal would not be competent. It appears however 
to their Lordships that à correct determination in law of the issue as 
raised in the action necessarily involved the consideration of the 
question of fact, on which there wasa great conflict of evidence, 
as to whether there ever had been any debt due from the plaintiff. 
The determination of this question was in their Lordships! judg- 
ment vital to the determination of the question whether the pro- 
ceedings to enforce the alleged debt were fraudulent. Ifin fact 
the plaintiff's allegation that there had never been any debt were 
found to be correct, the proceedings for enforcing the bond by an 
arbitration followed by a suit for a decree might well assume a` very 
serious complextion. The failure of the Courts below to investi- 
gate and come to a finding upon this basic question of fact cone 
tituted, in their Lordships’ view, & serious error in law against 
which the plaintiff was entitled to relief upona second appeal. 
The material words of section 100 of the Civil Procedure "Code-gre 
as follows : 

“An appeal shall lie to the High Court from every lira 
passed in appeal by any Court subordinate to a High Court on 


any of the following grounds, namely :—the decision being contrary 
to law.” 


and in their Lordships’ view- those words directly cover the 
present case. Their Lordships had occasion to, point out in 
Camusa v. Abdul Samad (1) that. where the Courts below had 
misconceived the real question of fact they had to try, there was 
an error of law on which a second appeal lay ; and their Lordships 
can see no difference in principle between a failure to appreciate 
and determine the real question of fact to be tried anda failure 
to appreciate and determine a question of fact which vitally affects 
the issue stated -in the case. In either case the failure is a failure 
in the duty imposed by l&w upon the Court and the question 
whether there bas been sucha failure must in their Lordshipe' 
opinion be a question of law. Their Corcships would add that 
if, as was the duty of the High Court, that Court had clearly 
specified the grounds upon which they held the second appeal to 
be competent, not only would their Lordghips’ task have been 
facilitated, but the expense and delay occa&ioned by the. appeal. 
to His Majesty in Council might very. possibly have been eaved: 

(1) (1919) L. R. 461. A. 140; 24 C. WEN. 8, > Qe. wm 
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Their Loidsips are accoidingly of opinion that the appeal to D 
the High Court was competent. Under section 103 of the Civil 1943, 
Procedure Code the High Court were free to determine the issues Sheikh Rabmat” ^ 
of fact upon which the lower courts had failed to make a fiinding ; lahi 


and accordingly it only remains for their Lordships to consider Md. Hayat Khen. 
whether the defendant has shown any ground on which their Lord Cimon 
Lordships ought to interfere with the High Courts findings of = 
fact. These findings were reached after a careful consideration € 
and detailed analysis of the evidence and are clearly and forcibly 
stated. They may conveniently be summarised as follows. The 
High Court held that the loan of Rs. 30,000 had not been made, 
that the dispute which was the basis of the arbitration was a 
mero pretence and that the plaintiff had been overreached by people 
in whom she reposed confidence and trust when she was made 
to sign a document which purported to refer nonexisting disputes 
to arbitration. They held that the plaintiff was deliberately and 
fraudulently kept in the dark regarding the course of the proceed- 
ings before the arbitrator and that those proceedings were a 
fraudulent contrivance designed to secure a false decree against her, 
the fraud thus relating to proceedings which eventually culminated 
in a decree. They hell that the admission by Counsel engaged 
on her behalf by means of which he agreed to a decree for 
Rs. 30,000 against a client whom he had not peisonally consulted 
on the subject was a continuation of the same íraud. On these 
findings they held that the plaintiff was Scans to have the decree 
in the earlier sutt set aside. 
Counsel for the-defen dant in the present appeal have taken their - 
Lordships carefully through the whole of the evidence and through 
the detailed findings in the. judgment of the High Court and the 
reasons on which they are based ; and they have subjected their 
findings and reasons to minute criticism. Counsel however have, 
in their Lordships' judgment completely failed to displace those. 
findings or the reasons for them which are in their Lordships’ 
judgment sufficiently and fully given in the judgment of the High 
Court and do not need repetition. 
Their Lordships accordingly see no reason for disturbing the 
judgment of the High Court, and they will humbly advise His 
Majesty that the appeal should be dismissed with costs. 
© Peake & Co.: Solicitors for the Appellant. 
Dauglas, Grant & Dold: Solicitors for the Respondents. 


A Te AL. , 202. . Appeal dismissed, 
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FEDERAL COURT. | 


PRESENT: Sir W. P. Spens, Knighti, Chi Justice, Mr. Justice 
Varudackariar and Mr. Justice LZafruila ee 


PIARE DUSADH AND OTHERS 
v. 


THE KING EMPEROR. 
AND OTHER CONNECTED APPEALS. 


[On APPEALS FROM THE HIGH COL RTS OF JUDICATURE AT PATNA, 
NAGPUR, ALLAHABAD AND MAURAS]|. 


Ultra vires—Ordinance No. XIX ef 1943, Section 3 (1), if Ultra vires the 
Governor Genersi—Lisi II Entry 1 and List IJ] Entry s—' Administration oj 
justice! —Validation, power of—Ordimance No. XIX of 1943, Section 4— 
‘Trial,’ what comprises—Ordinance Ne. XIX of 1943, Sections 3 and 4, where 
applicable—Staiuts, construction of-—Reteal of enactment—Federal Cotirt, 
if can assess the weight of evidence—Death sentence transmuted to 

fransportation, where there has been inordinate delay in executing the 
sexience— Appeilais Ceurt—Convincing reaton—Feelingy-—Unesliable ttit- 
ness—Ordinance No, 1I of 1948, failure to co mply with provisions of section 6 
of—Memorandum of stibstance of each wiiness, 


Sectlon 3(1) of Ordinance No. XIX of 1943 confers validity and full effective- 
ness on sentences passed by specia] courts functioning under the Spela) Criminal. 
Courts Ordinance II of 1942 and this provision is ogt ultra vires the Governor 
General. 

The word ‘trial’ In section 4 of Ordinance No. XIX of 1943 comprises all 
stages of the prooeeding Including the imposition of the sentence. 

Tbe contradistinctlon made by Ordinance No. XIX of 1943 is between cases 
in which sentence had been passed by the special courts and cases in which no 
such sentence bad been passed, the former falling under section 3{1) and the 
latter under section 4. [f it be assumed that the two categories might not be 
exhaustive and cases might be conceived which even while not falling undor 
seotion 4 might not fall under section 3(1), the result would only be that the 
proceedings in such cases would be void and the accused would have to be 
retried before the regular caurts. 

In all oases falling under section Sa) and in all cases where references had 
been made by the Special Judge under section B(b) of Ordinance No. I of 1942 
the accused will have to be tried under section 4 of Ordinanos No. XIX of 1943, 
unless the reviewing Judge, acting under the Special! Criminal Courts Ordinance 
had given his decision before the new Ordinanoo No. XIX of 1943 came Into 
operation, "The words “whether or not the proosedings in which the sentence 
was passed wore submitted for review under section 8" in clause (a) of section 
4 of Ordinance No. XIX of 1043 were used only to indicate that even the 
adverse termination of the review proceedings would not exclude the right of 
appeal and revision given by the clause. The possibility that the High Court 
as a Court of appeal or acting asa confirming Court under Chapter XXVII of 
the Code of Criminal Procedure may consider or confirm the sentence wil not — 
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* 


suffce to bring this special clams of o&ses under section 3(1) of the now 
Ordinance or take them out of tbe operation of section 4. 

Section 4 of Ordinanoe No. XIX of 1943 can be Invoked only in cases where 
the trial before the special Courts had not concluded. The High Court acting 
as a confirming Court is not a ‘special Court’ within Its meaning. 

Tho Legistature could make laws for a number of Provinces together. 


The subject matter of Ordinance No. XIX of 1943 is covered by the expres- 
sion “‘administration of justice” in entry No. ı of List If and the expression 
“criminal prooedure" in entry No. 2 of List III. 


The contention thet the provisions of the Ordinance No. XIX of 1943 
were hardly likely to conduce peace and gaod government and were not 
therefore authorized by section 72 of the Ninth Schedule is not a matter 
for the Courts to Investigate: Tilonko v. Attorney General af Natal (1) 
followed. g 


* Tho power of validation must be taken to be ancillary or subsidiary to the 
power to deal with the particular subject specified in the Lists; Afwst, Atiqua 
Begun v. The United Provinces (2) followed. t 


The principle of validation by subsequent legislation is quite as applicable 
` to judicial as to ministerial proceedings. The three limitations to this power 
mentioned in Cooley's “Constitutional Limitation (8th Ed. p. 205) are not 
applicable in this oase ; they are explained and differentiated, 

There is sufficient reason for making a distinction between cases dealt 
with by section 3 and those by section 4 of Ordinance No. XIX of 1943 and 
there is no illogicality or contradiction involved in such distinction, 

The result of repeal of an enactment In cases pending at the time of the 
repeal would be that they would continue as if the enactment had not been 
repealed. But this is subject to the qualification that the repealing enactment 
contains no provision or indication to the contrary. l 

Where there are two possible constructions, one of which will make the 
enactment vold and the other give it some effect, the latter may have to be 
preferred, thoagh it may not wholly achieve the purpose of the framers, 

Ordinance No. XIX of 1943 does not admit that Ordinance No. H of 194a 
was void. ` : 

The purpose of section 3 of Ordinance No. XIX of 1:943 is to iudicate 
not merely the forum but also the nature and extent of the relief to be 
had, 

Question of fairness or policy are not matters which the Court can take into 
consideration when the language of the enactment leaves little of no room 
for doubt, 

Whether sub-section (1) of section 3 of Ordinance No. XIX o! 1943 gave 
validity to the sentences passed by the specia! Court has to be determined by 
a consideration of the words actually used and not by speculation as to why 
other words had not been used. 


The Federal Court would decline to assess the weight of evidence for thom- 
selves in order to determine whether the conviction was or was not justified 
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in each case on the evidence, as tbat Court ordinarily scceptsas final the coo- 
clusions of fact at which the High Court has arrived cnless ft can be shown 
that the High Court has either misread any part of the evidence or has over- 
looked any material portion of it. 


The Federal Court has power, where there has been inordinate delay in 
executing death sentences in cases which come before it, to allow the appeal 
in so for as the death sentence is concerned and substitute a sentence of 
transportation for life on account of the time factor alone, however right the 
death sentence was at the time when it was originally imposed. It is a juris 
diction which any Court should be slow to exercise. In each case the Executive 
will give the fullest consideration to the period that has elapsed since the 
original Imposition of the sentence andto the consequent mental suite ng 
undergone by the convict. 

Where trial Judge has given convincing reasons for rejecting the testimony 
of a witness, the High Court will not be justifled in overriding the finding of 
the trial Judge merely because he tad himself a feeling that this testimony 
should have been accepted. 

Once a witness has been found to be wholly unreliable it is unsafe to place 
any rellance upon any part of hle-tesiimony. ` 

Under the provisions of section 6 of Ordinance No. II of 1942, the Special 
Judge was not bound to record the evidence of any witness verbatim, but was 
bound to record a memorandum of the substance of the evidence of each 
witness examined. The statement that other witnesses corroborated or 
supported the statement of a witness which was a memorandum of the subs- 
tance of the evidence or gave the same story as that witness with respect to 
certain Incidents doss not constitute a memorandum of the substance of the 
evidence given by those witnesses. 

Tho failure on the part of the Judge to comply with the provisions of section 
6 of Ordinance No. II of 1942 is an irregularty but not a material one- 


^ Federal Cases Nos. XXXV to XLII, L to LII (from Patna High 
Court), Cases Nos, XLIH to XLVI (from Nagpur High Court), 
Cases Nos. XLVII, LIII & LIV (from-Allahabad High Court) and 
Case No. XLIX (from Ma ras High Court). 


The judgment of the Coutt was delivered by 

Spens, C. J. :—These appeals (from judgments of different 
High Courts ) were heard together, as they raised common ques- 
tions of law. The appellants had heen convicted by Courts func- 
tioning under the Special Criminal Courts Ordinance ( Ordinance 
No, II of 1942 ). On June 4, 1943, this Court (bya majority ) 
held that the courts constituted under that Ordinance" had .not 
been duly invested with jurisdiction, in view of the nature of the 
provisions contained in sections 5, ro ànd 16 of that Ordinance. 
The next day, the Governor-General mad e and promulgated another 
Ordinance, ( Ordinance No. XIX of 1943) whereby Ordinance 
No. II of 1942 was repealed and certain provisions (to be referred 
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iocos o dedi) were made in respect of sentences which 
had bean passed by the special courts and in respect of cases which 
were pending before them on that date. By sub-section .(2) of 
Bection 3 of the new Ordinance, a right of appeal against sentences 
which had already been passed by the special courts was given and 


appeals were accordingly preferred to the High Court in some . 


cases, In certain other cases, applications for a writ in the nature 
of Aabeas corpus were made. In both sets of cases, it was conten- 
ded on behalf of the accused that the new Ordinance did not, and 
in any event could not, "give validity to the sentences which had 


been passed by the special, courts, and it was claimed that the | 


sentences should be treated as void or set aside without any exami- 
nation of the merits of the case, and that -the accused should, if 
necessary, be directed to be tried by the ordinary criminal courts 
in due course of law. The various High Courts which had to deal 
with the cases that have now come up before us ‘declined to accede 
to this contention, though in the Allahabad High Court one learned 
Judge (Bajpai, J.) dissented. The Aadsas corpus applications were 
dismissed and in some instances the appeals were’ also dismissed 
on the merits. In the cases from Nagpur, the High Court pro- 
nounced a prelimin*ry judgment in the appeals, overruling the 
appellants’ contentions on the points of law above referred to and 
gave & certificate under section 205 of the Constitution Act even 
before the appeals -had been finally disposed of. It may be a 
question whether it is proper to entertain £n appeal merely against 
the preliminary judgment. It may also bea question whether the 
validity of Ordinance No. XIX of 1943 can be challenged in an 
appeal preferred under and by virtus of the Ordinance itself, 
Such objections were however not raised by counsel for the Crown 
and as the points of law had in any event to be decided in the 
Aabeas corpus cases, wo permitted the questions of law to be argued 
on behalf of all the appellants. It may be mentioned that among 
the High Courts whose decisions are ot directly now before us 
onappeal but which we have had to consider, the Bombay High 
Court upheld the validity of the Ordinance and placed on it the 
same interpretation as had been adopted by the High Courts at 
Allahabad, Madras, Nagpur and Patna, In the Calcutta High 
Court, two learned Judges ( Derbyshire, C. J. and Khundkar, J.) 
placed the narrower interpretation on the impugned provision of 
the Ordinance rather than hold it to be invalid ; Sen, J. held the 
Ordinance to be invalid. 

It will be convenient to set out here the sisters provisions of 
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the new Ordinance. Section a repealed the earlier Ordinance and 
section 5 provided an indemnity for all officers, judicial or execu- 
tive, in respect of what they had done under the repealed Ordi- 
nance. Section 4 provided that “where the trial of any case pen- 
ding before a Court constituted under the said Ordinance has not 
concluded before the date of the commencement of this Ordinance, 
the proceedings of such Court in the case shall be void and the 
case shall be-deemed to be transferred” to the ordinary criminal 
courts for enquiry or trial in accordance with the Code of R 
PEOPSOUA: Section 3 is in the following terms :— ` 

“3, Confirmation and continuance, subject to appeal, of “sentences: 
{i Any sentence ‘passed by a Special Judge, a Special Magistrate- 
or a Summary Court in exercise of jurisdiction conferred or pur ` 
porting to have been conferred by or under the said Ordinance 
shall have effect, and subject to the- succeedieg provisions of this 
section shall continue to have effect, as if the trial at which it was 
passed had been held in accordance with the Code of Criminal 
Procedure, 1898 (V of. 1898), by a Sessions Judge, an Assistant. 
Sessions Judge or a Magistrate of the first class respectively; exerci- 
sing competent jurisdiction under the said Code. 

(2) Notwithstanding anything contained in any other law, 
any such sentence as is referred to in sub-section (1) shall, whether 
or not the proceedings in which-the sentence was passed were 
submitted for review under section 8, and whether or not the 
Bensence was the subject of an appeal under section 13 or section 
1b, of the said Ordinance, be subject to such rights. of appeal as 
would have accrued, and tò such powers of revision as would 
have-been exercisable under the said Code if the sentence had at 
a trial so held been passed on the date of the commencement of 
this Ordinance. l 

(3) Where any such sentence as aforesaid has been altered in 
the course of review or on appeal under’ the said Ordinance, the 
sentence as so altered- shall for the purposes of this section be 
deemed to have been passed by the Court which passed the original 
sentence.” 

Two lines df argument have ban advanced on- behalf of the 
accused.: first, it was said that on a reasonable construction of 
allthe provisions of Ordinance No. XIX, it could -not -have been 
intended to, and did pot, in fact, give validity to the sentences: 
passed. by the special courts, but only gave them a kind of provi- 
sional regularity of existence till they were brought before a Court- 
of-appeal or revision by.whom they. were.expected to be-immediately 
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set-aside or'the ground that they. bid bééñ plseed without Jurisdib- 


tion. Secondly, it was contended that if the Ordinance sought to 


give validity to thosé-senterices, it was: beyond. ua rU i 
the Governor-General to enact it. 


To appreciate and assess tho force Qf these contentions, 'it 
is necessary briefly to advert to the provisions of Ordinance No: II 
Of 1942 and'to the precise terms .of the judgment pronounced by 
this Court in relation to their. operation. The Ordinance was 
promulgated under section 72 df the Ninth Schedule to the Cons- 
titution Act which empowers the Governor-General "in cases of 
emergency" to make and promulgate Ordinances for the peace and 
good government of British India or any part thereof. The Ordi- 
nance accordingly recited that an emergency had arisen which 
made it necessary to provide for the setting up of special criminal 
courts. Subsection (3) of section 1 however enacted that the 
Ordinance should come into force in any Province only if the Pro- 
vincial Government (being satisfied of the existence-bf an emer- 
gency arising froma hostile attack, etc.), should by notification 
declare it to be in force in the Province, This way-of framing the 
Ordinance gave rise to a contention that it had ‘not been ‘enacted 
in accordance with and in circumstances contemplated by section 
Ja. This point was left open in the previous judgment of this 
Court. The Ordinance proceeded to empower the Provincial 


Governments to constitute certain classes of special courts, defined 


the classes of persons who could be appointed to those Courts, 
specified the sentences which each of those courts was authorised 
to impose, prescribed certain special rules of procedure for “the 


conduct of trials before those courts and to that extent excluded - 


the application of the provisions of the Code’ of Criminal -Pro- 
cedure. It also made provision for appeals in certain classes `of 
cases and a special provision for what is spoken of as “review” 
in certain other cases and completely exeluded the jurisdiction 
of the High Court either as a court of appeal or revision or’ as 
& court exercising powers under section. 491 or section 526 of 
the Criminal Procedure Code. As the courts created under 
the Code of Criminal Procedure continued to function alongside 
of these special Courts, an ‘attempt was’ made by' sections 5, 1o 
and 16 of the Ordinance to define the cases or classes of cases 
that should be tried by the special courts under the Ordinance 
and not- by the ordinary courts in the ordinary way. It -was 


w 


enacted that they should try such offences or classes of offences . 


or such cases or classes of cases as the Provincial Government 


J 
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uir cO ganal ot specia] order in - 
writing, direct,  - 

Tho validity of Ordinapce No. II of 1942 and the legality of 
sentences passed by courts functioning under that Ordinance were 
queetioned before all the High Courts and all but the Calcutta 
High Court held the Ordinance to be valid and the sentences to 
be legal. The Calcutta High Court however took a different view 
and directed the release of persons who had.been sentenced by 
the special courts subject of course to their liability to be tried 
before the ordinary courts. .It was on an appeal by the Crown 
against this Judgment of the Calcutta High Court that the matter 
came before this Court in May-June, 1943. This Court (by a 
majority judgment) held that so long as the Code of Criminal Pro- 
cedure had not been repealed or validly and effectively excluded, 
a trial for any crime could only be held by a court constituted 
under the Code and in accordance with the procedure therein 


. prescribed. It further held that it was only bya legislative pro- 


vision that the courts constituted under the Ordinance could be 
invested with jurisdiction to bold a criminal trial, and that sections 
s, Io and 16 which left it entirely to the executive authorities to 
determine what cases should be tried by the regular courts and 
by the special courts respectively, were not valid legislative provi- 
sions and that they were accordingly inoperative either to divest 
the regular criminal courts of their jurisdiction or to invest the 
special courts with jurisdiction. It also pointed out that the 
‘powers of the High Court were only taken away by the executive 
orders under sections s, ro and 16 and this was not permissible 
in view of section 223 of the Constitution Act. It was bowever 
expresaly stated in that judgment that there could be no suggestion 
that the Ordinance was s/fra vires the Governor-General on the 
ground that its sudfetwatier lay outside his Ordinancemaking 
powers. There could be no doubt that by a properly framed 
Ordinance the Governor-General could have constituted special 
courts, invested them with jurisdiction to try specified cases or 
classes of cases and prescribed the procedure to be followed by 
them in the trial of such cases even to the exclusion of material 


-provisions of the Code of Criminal Procedure. Whatever opinion 
might be held asto the expediency of curtailing the safeguards . 


enacted by the Code to ensure a fair trial, no doubt could be cast 


_ upon the competence of the Ordinance-making authority to restrict 


or even remove any of these safeguards. See Riel v. The Queen (t). 
(1) (1885) 10 App. Cas. 675. | 


4 
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The arguments now urged before uson ‘behalf of the appel- 
lants were based on two assumptions, (i) that Ordinance No, XIX 
of 1943 had been enacted on the admitted footing that Ordinance 
No. II of 1942 was void and inoperative and (ii) that the new 
Ordinance attempted to do something which this Court had held 
that the Ordinance-making authority had no power to do. Neither 
of these assumptions seems to us to be justified. The situation 


as it stood on June 5, 1943, was as follows. The Calcutta High . 


Court and two Judges of this Court had held that sections 5, 1o 
arid 16 of the Ordinance were not the proper way of investing the 
special courts with jurisdiction, All the other High Courts in 


India and one Judge of this Court had taken a different ‘view and | 


this Court had granted leave to the Government to take the matter 
on appeal to His Majesty in Council. The Government had 
' however, to make immediate provision for the numerous cases 
which had before that date been decided by the special courts 
in the various Provinces and in respect of the cases whith were at 
the time pending before those courts. It would have been scarcely 
reasonable to keep the whole position problematical till the matter 
could be decided by the Judicial Committee. It must have 
seemed equally unreasonable to ignore the judgment of this Court. 
A solution in the nature of a compromise between the two extreme 
positions seems to have been thought to be the bestinthe cir- 
cumstances. As regards pending cases, the best that could be 
done in the light of this Court’s judgment. was to direct them,to 
be tried by the regular courts. It would no doubt have been 
poseible to continue the special courts by reframing sections 5, 10 
and 16 ; but this Court had also strongly commented on the pro- 
visions excluding the jurisdiction of the High Court As regards 
cases where sentences had already been passed by the special 
courts, it would have been a serious demand on public time, not 


to speak of public funds, to think of the retrial of all the accused ` 


who had been thus sertenced, as their number must have been 
. very large. Nor could it be assumed that it would in all cases 
have been to the interest of the accused themselves to be retried, 
_ if they could in some other way be given an opportunity of showing 
that their conviction was not justified. In view of this Court's 
observations on'the policy of excluding the High Court's jurisdic- 
tion, it was apparently felt that the best thing to do in the circums 
tances was to maintain the convictions, but -to allow them to be 
questioned by way of appeal and revision as provided by the Code 
of Criminal Procedure. Whether it was competent to the Ordi 
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"-nance-making authority to make these provisions or not is not the . 
--question, when we have to interpret the provisions of the Ordinance. 
It may be that when there are two possible constructions, one of 
which will make the enactment void and the other give it some 
effect, the latter may have to be preferred, though it may. not 
wholly achieve the purpose of the framers. But in the view that 
we take on the question of the validity of the Ordinance, no such 
difficulty arises in the present case. It is not right to assume that 
Ordinance No. XIX admitted that Ordinance No. II of 1942 was 
void. On that assumption, even its formal repeal would not have 
been necessary, further, it is not easy to reconcile the provisions 
of subsections (1) and (a) of section 3 with that assumption. 
Even section 4, which declares pending trials before the special 
courts void, does not necessarily import that the previous Ordi- 
nance was void, it only shows that Government preferred to have 
the pending cases tried by the regular courts rather than hold them 


‘up till the question of the operativeness of Ordinance No. IT of 1949 © 


was decided by the Privy Council. 
It was strongly insisted that sub-section (1) of section 3 did 
not use familiar words like “validation” or "confirmation", though 


the word “confirmation” is used in the heading. The question has 


however to be determined by a consideration of the words actually 
used and not by speculation as to why other words had not been 
used. It had to be admitted on behalf of the accused that some 
kind of operativeness had been given by section 3 (1r) to the sem 
tences that had been passed by the special courts, but it was said - 
that this was only to the extent required to make proceedings 
by way of appeal or revision possible. And, as the formality of 
an appeal or revision need not have been insisted on if the Legis- 


.lature had proceeded on the assumption-that the sentences were 


void, it was suggested that it must have been the intention to leave 
it to the convicted persons either to acquiesce in the sentences or 
avail themselves of the opportunity given by the Ordinance to get 
the sentences set aside. It was explained that the cases dealt 
with under section 3 (1) were not assimilated to those dealt with 
by section 4, because an accused person who had already been 
convicted might in some casea prefer to undergo the -sentence 
that had been imposed upon him rather than face a retrial which 
would be the result if the sentence had been declared void as one 
passed by a court’which had no jurisdiction. It was also said 
that having regard to the disabilities imposed on the. accused at - 
a trial by the special courts, it would not bé fair to assume that 
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the Ordinance-making authority intended to confirm sentences 
passed at such a trial or believed that ' adequate justice would be 
done to the accused in such cases merely by giving them a right 


of appeal or revision on the record as it stood. Weare not satis-. 


fied that there is much force in these arguments. In our Opinion, 


they do not give due effect to the language of subsections (1) and 


(a) of seetion 3. ` 


Sub-section (1) of section 3 requires the sentence to be treated as . 


if (x) “the trial gt which it was passed had been held in accordance 
with the Code of Criminal Procedure", (2) by an officer “exercis- 
ing competent jurisdiction under the said Code". It is obvious 
that these two groups of words were employed for the purpose of 
meeting the two requirements insisted on by this Court in the 
previous judgment, namely, that so long as the Criminr! Procedure 
Code had not been effectively excluded, the trial must be “held in. 
accordance with the Code and'by courts having jurisdiction under 
the Code. The suggestion that they might have been put in to 
indicate the forum for the appeal or to indicate the classes of cases 
where remedies should be sought by appeal and revision respec- 
tively is unconvincing. The purpose would have been achieved 
even by the remaining words found in the section, namely, as if 
"they had been passed by a Sessions.Judge, an Assistant Sessions 
Judge or a Magistrate of the First Class respectively". . That the 
purpose of this section was to indicate not merely the forum but 
also the nature and extent of the relief to be had is made clear by 
sub-section (2) .which subjects the sentence “to such rights of 
appeal as would have accrued and to such pomers of revision as 


would have-been exercisable under the Code” and then repeats | 


the words “if the sentence had at a trial so held been passed ". 
“ Ata trial so held ” obviously means, as set out in sub-section (1), 
a trial held in accordance with the Code and by a court having 
competent jurisdiction under the Code. As sub-section (s) gives 
the right of appeal and the power of revision only on this hypothe- 
tical footing, the appellate or revisional authority cannot ignore 
this basic postulate and give relief on the very ground that the 
trial had not been-held under the Code or before a court exercising- 
competent jurisdiction under the Code. If section 3 (1) gives 
amy validity at all to the sentences that had been passed by the 
` Special courts, ‘there is- nothing to limit such validity up to the 
time that the sentences are appealed against. As for the agre 
ment based on the imptobability of an intention to confirm sen- 
tences passed at trials which were characterised. as unfair to the 
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accused, it seems to us incorrect to assume that the authority which | 


“enacted Ordinance No. XIX would have thought that the pro- 


cedure prescribed by itself in Ordinance No. II of 1942 was not 
in the circumstances: sufficiently fair to the accused. It might 
well have thought that any hardship even on this score would be 
remedied by allowing the right of appeal or revision. It was only 
reasonable to expect that if the appellate or revisional .authority 
found reason to think on going into the merits that the accused 
had been prejudiced by the nature of the trial, it would set things 
Tight. But this is different from saying that the appellate or revi- 
sional authority should automatically set aside the sentence merely 


on the ground that the accused had not been tried in accordance _— 


with the Code. It has been suggested that the right of appeal 
would in the circumstances be illusory. Weare by no means 
satisfied that that would beso, We see no justification for im- 
porting a fictitious or notional “trial by jury" and on that assymp- 
tion limiting'the powers of the appellate court.. Even this possible 
doubt has been removed by Ordinance No. XXXII of 1943, 
which allows a right of appeal both on questions of fact and on 
questions of law. In any event, questions of fairness or policy 
are not matters which the Court can take into consideration _ 
when the language of the enactment leaves little or no room for 
deubt, — .. | 1 

It has been further contended that as section 4 proceeds on 
the footing that the tridls before the special courts were void, con- 
sistency requires that section 3 also must be interpreted on the 
same assumption. It was even said that any other view would 
make the provisions of the Ordinance illogical &nd self-contradic- 
tory. It is difficult to follow this argument. Itseems to us that 
onthis basis there would have been no need to make seperate 
provisions for the two classes of cases respectively dealt with by 
sections 3 and 4. Even section 4 cannot be said to have pro- 
ceeded on the assumption that the trials before the special courts 
were void. Onthe principle embodied in section 6 (e) of the 
General Clauses Act, the result of the repeal of an enactment on 
casos pending at the time of the repeal would be thatthey would 
continue as if the enactment had not been repealed. But this is 
subject to the qualification that the repealing enactment contains 
no provision or indication tothe contrary. It was open to the 
Government to insist that in spite of the decision of this Court 
on the last occasion, cases pending before the special courts at 
the time should continue to be tried before them, in the expecta- 
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tion that the Judicial Committee might take a different view as to 
the operation of Ordinance No. II of 1942. This would have been 
the position even after the repeal, if the matter had been allowed 
to rest upon section 6 (e) of the General Clauses Act. But 
apparently as the Government were not prepared to adopt that 
attitude, they have enacted section 4 in its present terms. As 
already explained, there is sufficient reason for making a distinc- 
tion between cases dealt with by section 3 and cases dealt with 
by section 4 and there is no illogicality or contradiction involved in 
such distinction. 

A point has been made that sectian 3 (1) seeks to give validity 
Only to the sentence and not to the conviction. Nothing turns 
on this, because the section requires the sentence to be treated 
as one passed bya competent court at a proper trial On this 
footing no separate -provision referring to the “conviction” was 
necsssary. 

In arguing the question as to the validity of the Ordinance, 
counsel for the accused recognised that the principle of validation 
by subsequent legislation was quite as applicable to judicial as to 
ministerial proceedings. This is expressly so stated’ in the very 
passage on which they relied from Cooley’s “Constitutional Limi- 
tations”, 8th Ed., p. 205 (see also pp. 773 776). They laid stress 
on the author's statement as to the limitations on that power and 
contended 


(1) that the Ordinance had sought to give validity to what the 
Ordinance-making authority could not have authorised even by 
antecedent legislation ; ` 

(2) that while such legislation might seek to aid and support 
judicial proceedings, the Legislature could not under the guise of 
legislation be permitted to exercise Judicial power, and 

(3) that it was not competent to the Legislature by retrospec- 
tive legislation to make valid any proceedings which had been held 
in the courts, but which were void for want of jurisdiction over the 

/ 


' parties. : 


The fret of these limitations is without doubt recognised in 


the English law: see per Willes J. in Ayre v. Phillips (t). In 
support of limitations (2) and (3), Cooley cites the decisions in 
Me Daniel v. Correll (2) and Denny v. Mattoon (3). See also Pryor 
v. Downzy (4). 


(1) L. R. 6 Q. B. 1 at p. 17. (2) 19 IIl, 226. 
(3) 2 Allen, 361. l (4) 19 Am, Rep. 656, 
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The argument with reference to the first limitation was based 
on the assumption that Ordinance No. XIX sought to validate the 
very delegation of power to the executive which was aitempted by 
seclions 5, ro and 16 of Ordinance No. IL of 1942 and which, it 
was held by this Court in the previous case, could not be validly 
done. This assumption is, in our opinion, unwarranted. The 


-expression “what could have been antecedently authorised" implies 


that this had not as a matter of fact been done previously. 


In the circumstances of this case, that could not be said of the 


delegation of power to the executive authorities, because that had, 
in fact, been done by sections 5, ro and 16 of the previous Ordi- 
nance. Itis the acts of the special courts in trying cases and 
pessing sentences as they had done that had not in fact been 
duly authorised on the previous occasion and itis those acts that 
are now soughtto be declared valid. The enquiry under this 
head must therefore be whether the Ordinance-making authority 
had power (if only it had properly exercised such power) to 
create these special courts and authorise them to try cases and pass 
sentences, ‘On the existence of such power no doubt was cast by 
this Court on the previous occasion and it has not been denied even 
by counsel for the accused in these cases. "There is accordingly 
no substance in this objection. In this view, no question arises of 
the legislating authority attempting to do indirectly what it could 
not do directly. 


We were in this connection invited to express a definite opinion 


on the point which we had left open in King Emperor v. JDemoari 


fal Sarma (1) vis, whether Ordinance No. II of 1942 was 
promulgated on a declaration of emergency of the kind contem- 
plated by section 72 of the Ninth Schedule. We do not see that 
it would make any difference to the decision of the present ques- 
tion eren if Ordinance No. II of 1942 should be held to have been 
inoperative on that ground ; that would not imply tbe adsencs of 
power in the Governor-General, but would only involve the con- 
clasion that the power had not been properly exercised on the pre- 
vious occasion. | 

Turning to the other two objections referred to above, it is 
necessary to consider how far they rest upon peculiarities of the 
American Constitution. Asa general proposition, it may be true 
enough to say that the legislative function belongs to the legisla- 
ture and the Judicial function to the judiciary. Such differentiation 
of functions and distribution of powers are ina sense part of the 


à) (1943) 6 F. L. J, F. Cy, 8o. 


^ 
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Indian law as of the American law. But an examination: of thé 
American authorities will show that the development of the results 
of this distribution in American has been influenced not merely 
by the simple fact of the distribution of functions, but by the 
assumption that the Constitulion was intented to reproduce the 
provision that bad already existed in many of the State Constitu- 
tions, gusitively forbidding the Legislaure from exercising judicial 
powers, [See peras. «20 ef seg in Story’s "Commentary on the 
Constitution; of the United States”’} The reasons contajned in 
the passages cited from the “Federalist” in paras. 1585, etc., of 
Story and the quotation from Mr. Tucker in the footnote to para. 
1637 will explain the development of the American rule. In one 
case, it was observed’: ‘It is a fundamental principle that every 
person restrained of his liberty is entitled to bave the’ cause of 
such ;restraint enquired into by a judicial officer. The judicial 
" department of the Government cannot by any legislation be 
deprived of this power or relieved of this duty". [ Zw re Boyett (1), 
quoted in the foot-note on p. 185 in Cooley’s “Constitutional Limi- 
tations"] This yiew is partly based on considerations which, will 
be discussed when dealing more speci’ cally with the third objec- 
tion. One result of the application of this rule in the United States 
has been to hold that - “legislative action cannot be made to 
retroact upon past controversies and to reverse decisions which tha 
courts in the exercise of their undoubted authority have made", 
The reason given is that "this would not only be the exercise of 
judicial power, but it would be its exercise: in the most objec: 
tiohable and offensive form, since the legislature would in effect 
sit as a court of review to which parties might appeal when dissatim 
fied with the rulings of the courts", [See Cooley's ‘Constitutional 
Limitations”, p. 190]. In India, however, the Legislature has 
more than once enacted laws providing that suits which had been 
dismissed on. a particular view of the law must be restored and 
retried.. Two well-known instances are section 31 (2) of the 
Indian Limitation Act, ,1908, which provided for the restoration 
of suits dismissed on the gound that the twelve years’ period of 
limitation under "AÁrticale 132 of the Limitation Act applied to 
guits for sale by holdeis of simple mortgages and the Public Suita 
Validation Act (XI of 1932) which provided for the restoration 
of suits dismissed ona particular ‘interpretation, of section 93 of 
the Code of Civil Procedure. Again, debt relief legislation in the 
various provinces has provided even for the reopening of decrees 


(1) 103 Am. St. Rep 944. De se ies 
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passed tater partes. In view of the history of the rule in America, 
it is questionable whether it would be right to apply the same rule 
in this country. Further, the American authorities themselves 
show that, even in the United States, limitations had to be placed 
on the strict American rule and that it was not found possible to 
differentiate by a clear-cut definition the exercise of legislative 
power from the exercise of judicial power. [See Willis, “Constitu- 
tional Law of the United States", p. 141]. 


An Australian case (Federal Commissioner of Taxation v. Munro), 
(1) to which we were referred by the Advccate General of Incia, 


_ bears some resetnblance to the present case. An Act of 1922 had 


constituted a Bodrd of Appeal to deal with appeals in income-tax 
matters and this Board had given certain decisions. But the law 
courts declared that the Australian Parliament had no power to 
invest this Board of Appeal with judicial power. A later Act 
established what was described as a Board of Review ard assigned 
to it funcions which were held to be different in character from 
those assigned to the former Board of Appeal. It however, went 
on to provide that decisions which had already been pronounced 
by the Board of Appeal “should be deemed to be and at all times 
to have been decisiors of a Board of Review given in pursuance 
of the provisions of the later Act”. The later Act was also chal- 
lenged as vesting judicial power in the Board of Review, but this 
contention was. overruled. The validating provision in the later 
Act was next challenged as constituting ‘an attempt by Parliament : 
itself to exercise the judicial power of the Commonwealth”. The 
answer to this argument is relevant here. One learned Judge 
(Isaacs, J.) interpreted this provision as implying a “retrospective 
creation” of the Board. of Review and placing the decisions of 
the old Board of Appeal on the same footing as they would be 
on if the now existing Board of Review had then pronounced them 
(pp. 173,174). Another learned Judge (Starke, J.) observed : 


“Parliament simply takes up certain determinations which exist 


in fact. though made without authority, and prescribes not that 
they shall be acts done by a Board of Review, but that they shall 
be treated as they would be treated if they were such acts. The 
sections, no doubt, apply retrospectively, but they do not consti- 
tute an exercise of the judicial power on the part of the Parlia- 
ment” (p. 212). We think that this latter description is apposite 
to what happened in the present case and also answers the argu- 
ment that it is an impossible feat to concert what was not a trial 
(1) 38 Com. L R 153. l ] 
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under the Code of Criminal Procedure into a trial under the 
Code. 

Judged by any reasonable test, it seems to us difficult to hold 
that what the Ordinance has attempted to do in this case amounts 
to an exercise of judicial power. A passing reference was made 
in this connection to section 71 (3) of the Constitution Act which 
precludes the legislative chambers from conferring on themselves 
“the status of a court”. This and the similar provision in section 
28 (3) have no bearing upon the present question. They were 
intended to set at rest the question whether these legislative bodies 
had the power to punish for contempt. (Cf. Doyle v. Falconer (1), 
Barton v. Taylor (a) and Jieldingv. Thomas (3). Section 313 (1) 
which was also relied on in this connection relates to the “execu- 
tive" authority of the Governor-General in Council and not to the 
“law-making” capacity of the Governor General. It was contended 


that once the decisions ct the special courts were held void for want! 


of jurisdiction, the position in the present case would be nothing 
different from atsentence imposed by the Legislature directly on 
each of the accused in allthe cases that had been before the 
special courts. This docs not seem to usto bea fair or correct 
view of the position. . The Legislature has not attempted to decide 
the question of the guilt or innocence of any of the accused. "That 
question had as a matter of fact been decided by tribunals which 
were directed to follow a certain judicial procedure. The effect 
' of the absence of jurisdiction in these tribunals falls to be consi- 
dered when dealing with the third objection. For the present 
purpose, however, we see no justification for importing a fiction 
that there had in fact been no judicial trial and that it is the 
legislation that declares the guilt of the accused in all the cases 
and imposes sentences upon them. It must be remembered that 
even under the Ordinance, the sentences are in due course subject 
to appeal to and revision by the regular courts of the land. 

In dealing with the third objection, it is again necessary to 
examine the basis of the American rule in order to determine 
whether it can be followed here. It is clear from the American 
authorities that:this limitation has been derived from the interpre- 
tation placed by the American courts on what are known as the 
Fifth and Fourteenth Amendments which provide against any 
person being "deprived of life, liberty or property without due* 
process of law’, The expression “due process of law’ has been 
interpreted as referring only to “judicial process" and as not 


866) L. R. 1 P. C. 328. (2) (1886) 11 . Cas, 197, 
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including legislation, and “judicial process” was held to imply 
competence or jurisdiction in the Court and an opportunity for a 
hearing. As this requirement had been made part of the written 
constitution, it followed that no enactment pasted by a Legislature 
limited by that constitution could authorize anything in violation 
of it. [See Willoughby’s "Constitution of the United States”, 
paragraphs 1115 to 1117, 1122 and 1133]. Hence the rule (stated 
by Cooley) that "it would be incompetent for the legislature, by 
retrospective legislation, to make valid any proceedings which had 
been had in the Courts but which were void for want of jurisdic- 
tion over the parties". The constitutional position in India is 
different. Comparing the American Amendments with the pro- 
visions of the Constitution Act, 1935, it will be seen that the 
latter contains nothing corresponding to so much of the Amend- 
ments as related to deprivation of "life or liberty" and that even 


"as to “property” it only requires that such deprivation should be 


"by authority of law": see section 299. This does not of course 
mean that the well established principle of British jurisprudence 
as to the sacredness of personal freedom is not part of the law of 
British India. But, as pointed out by Dicey, the rule remains 
only as a principle of ‘private Jaw” and is not a part of. 
the Constitution: [See Dicey’s " Law of the Constitution ”, 
oth Ed. p. 203, and Wade and Philips,  * Constitutional 
Law", and Ed., p. 354]. While its enactment as an article of the 
Corstitution would have placed it beyond the power of the Indian © 
Legislature to alter it, the position must be different so long as it 
remains o rule of private law, however, cardinal and fundamental : 
[See Dicey, p. 200, foot-note]. The principle of the English law 
as to personal liberty was stated by Lord Atkin in AsAugdsyt 
Eleko v. The Nigeria Administration (1) in the following terms:— 
‘Tn accordance with British jurisprudence no member of the execu- 
tive can interfere with the liberty or property of a British subject 
except on the condition that he can support the legality of his 
action before a court of justice". Comparing the language of the 
American Amendments with this statement of the English rule, it will 
be noticed that what is required under the Bnglish rule is not 
“due process of law", but ‘‘legal justification" and such: justifica- 
tion may be shown as much by legislation or statutory rules as by 
"production of an order of Court (see Rex v. Halliday) (2). It 
does not however follow that Legislatures in India can arbitrarily 
interfere with the life or the liberty of the citizen, because they have 


(1) [1931] A. C. 66a. l (a) [1917] A. C. 260, 


Vor. 78°] | FEDERAL COURT. 


„only such powers as have been conferred on them by the Seventh 
Schedule to the Constitution Act. 

The real question in the present case therefore is whether the 
Ordinance is covered by any of the entries in the Seventh Schedule 
to the Constitution Act.. It was not contended that the mere 
absence of a specific provision aboat ‘validating laws” was by it- 
self of much significance. As observed by this Court in Atiga 
JBegusi!s Case (-), the power of ‘validation must be taken to be 
ancillary or subsidiary to the power to deal with the particular 
subjects specified in the Lists. No question arises in-this case ab 
to the distribution of the subjects between the Provincial Legisla- 
ture and the Central Legislature, because a declaration : of emer- 
gency under section 103 of the Constitution Act has | been 
proclaimed. It was contended that under the terms of section 102 
(1) the Legislature could make laws only “for a Province", that 
is, separately for each Province and not for a number of Provinces 
together. . There is no basis for this contention. Under the 
Interpretation Act, the use of the singular number will, in the 

absence of any indication to the contrary in the context or the 
` ‘nature of the subject, include the plaral ; the clause has apparently 
been worded in that particular form, because it has been enacted 
43 an exception to section 100 (3) which excludes:the power of 
the Federal Legislature “to make laws fora Prowiüce" in certain 
cases. If the Central authority can make laws for each of the 
Provinces, there is no principle in insisting that’ even whén a uni- 
form law has to be enacted for each of several Provinces, there 
can be no single enactment, but that there mnst be ns many.enact- 
-ments as there are Provinces. It was further contended that 
where, as in this case, a proclamation of emergency under section 
102 referred only to a threat “by war the Central Legislature 
could encroach on provincial subjectis only in respect of matters 
necessitated by the war and not in respect of subjects relating to 
"internal disturbance”. The words of the section do not justify 
-any such limitation: As regards authorization by- the Lists in the 
-Seventh Schedule, it seems to us sufficient to say -that the subject- 
-matter of the present Ordinance is in our judgment covered by 
the expression "administration of justice” in entry No. 1 of 
List II and the ae '* criminal iua in entry No. 2 
of List III. 

On behalf of the Crown, strong reliance was placed on the 
decision of the Judicial Committee in ZWonko v. AHorney- General 


(1) [1940] F. C. R, 110, at p. 1363 (194) 73 C. L. J 4315, t. 
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ef Natal (1) and of the Hight Courts in “India in Emperor v. 


Chanappa (2) and Jogendrachandra Ray v. Superintendent, Dum Dum 
Special Jail (3) and as much controversy raged round them, we feel 
we should refer to them shortly. The decision in Z7Woxko v. Attorney- 
General of Natal (+) is, on the face of it, a strong authority in 
support of the contention- advanced on behalf of the Crown. Their 
Lordships were dealing with an Act, passed by the Natal Parliament 
which provided that “all sentences passed by any person adminis- 
tering martial Jaw......are hereby confirmed and made and declared 
to be lawful and......shall be deemed to be final sentences passed by 
duly and legally constituted courts of this Colony". It is no doubt 
true that the matter was then before Their Lordships on an appli- 
cation for specialleave and it might have been sufficient answer 
to the application to say that the decision of a martial law authority 
was not that of a judicial tribunal at all and could not therefore 
be brought up before Their Lordships. But Their Lordships 
nevertheless proceeded to give other reasons in support of their 
dismissal of the hpplication. The sentences in the judgment 
which have been particularly relied on by counsel for the Crown | 
run as follows: ‘‘An Act of Parliament has been passed in Natal 
which in terms enacts the legality of the sentences in question 
and provides that they shall be deemed to be sentences passed in 
the regular and- ordinary course of criminal jurisdiction. This 
board has no power to review these sentences or to enquire into 
the propriety or impropriety of passing such an Act of Parliament 
(— . The Act has been assented to by the Governor and 
having the force of law, is binding on Their Lordships.” We have 
been asked to treat this asa complete answer to two of the com 
tentions advanced on behalf of the appellants, namely, that legis- 
lation conferring validity on sentences passed by an authority 
which had no jurisdiction in law is not permissible and that such 
legislation is in the nature of the exercise of judicial authority. 
On behalf of the appellants two grounds of distinction (mentioned in 
the judgment of Bajpei, J.) were relied on. It was said (on the 
strength of an observation of Mr, Brand in his book on the Union 
of South Africa referred to by Bajpai, J.) that under the South 
African Constitution, the Parliament was supreme and that even 
in Natal, as in Great Britain, the Courts had no authority to act 
as interpreters of the Constitution. This was answered by counsel 
for the Crown by pointing out that whatever might be the posi- 


* (1) [1907] A. C. 93. (a) (1931) I. L. R. 55 Bom. 263. 
(3) (1933) I. L. R. 60 Calc. 742. 
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tion in South Africa after-the Statute of Westminster and nfier 
certain South African legislation of 1934, the position in 19:6, 
when the Natal legislation considered by Their Lordships was 
passed, “was nothing different’ from thdt of any other Crown 
Colony, as the Natal Charter of 1856 only contained the usual 
clause authorizing legislatión for the peace and good: govern- 
ment of the Colony. That the same continued to be the legal 
position even after the Union of - South Africa Act -till the’ enact- 
ment of the Siatute of Westminster was shown by comparing the 
decision in Rex v. Ndobe (x) with that in "Vd/reana v. Hofmeyr 


(2). It was next urged by counsel for the appellants that this 


decision bad been treated by certain writers on constitutional law 
only as an authority for the proposition that an English Court 
could not enter into the propriety as opposed to the legal validity 
of a colonial statute (Chalmers and Asquith "Outlines of Consti- 
tutional Law", 3rd Ed., 203 and Ridges’ “Constitutional Law of 


England", 6 Ed. 491) and they asked us to infer therefrom that: 


the question of the validity of the statute had apparently not been 
argued before Their Lordships On behalf of the Crown atter- 
tion was drawn to the report in 22 Times Law Reports 430, where 
the history of the proceedings of the martial law tribunal in Natal 
has been set out and the arguments at thc Bar at-that stage have 


also Geen more fully stated-and we were asked "to say that. the 


same learned counsel who- appeared for the petitioner in Tilonko 
ve Atfornsy-Genetal of Natal (a) could, not have omitted to raise 
the question of validity. Lastly, it was contended that a martial 
law tribunal was more analogous fo on executive Authority than 
to a judicial authority and thet the decision was no authority for 
the contention that a void judgment of a judicial tribunal could 
be validated by subsequent legislation. Their Lordships’. obser- 
vation ia very general.and it seems rather difficult to restrict 
its effect in the way that counsel for the ‘appellants asked us 


' - to do. 


The decision in Emperor v. Chanappa (4) is no doubt an 


` authority in favour of the Crown in so far as it held section-rr of ' 


. the Ordinance then in question to be valid, but there is little 
discussion of the point there. In Jogenirachandra Roy v. Superia- 
tendent, Dusit Dus Spasial Jail (5) the Court had not to consider 


Ct) (1939) South African L. R. Appellate Div, P. 484. 

(2) modd South Afrioan L. R Appell tte Diva. P. 229. 
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the questions arising in the present case. Trustees of the Ottawa 
Roman Catholic Schools v. The Quebec Bank (1) which was also 


citet before us, throws little light on the questions: arising here. _ 
Their Lordships had not to deal with a question of validation but” 


only with a limited plea of wira vires based on the exception to 
section 93 (1) of the British North America Act to the effect that the 
law should not “prejudicially affect any right or privilege with res- 
pect to denominational schools which any class of persons have by 


-law in the province at the Union”. 


Two other grounds of invalidation were aiid though but 
faintly. ' It was said that the provisions of the Ordinance were 


` hardly likely to conduce to peace and good government, and were 


not therefore authorized by section 72 of the Ninth Schedule. 
It is sufficient answer to this to say that the Judicial Committee 
have laid down that this is nota matter for the Courts to inves- 
tigate. It was next said that section 3 (1) of the Ordinance was 
‘Tetrospective in its operation and that the Governor General” had 
no power to pass Ordinances with retrospective effect. This ques- 
tion has been discussed at some length in Xing Emperor v. Sibnath 
Banerjee, etc. (Federal Court Cases Nos. XIII to XXI of _1943) 
and section 3 (1) of Ordinance No. XIX is no more retrospective in 
its operation than section 3 of Ordinance No. XIV of 1943 which 


_ was then held to be valid. 


N 


We accordingly hold that section 3 (1) of Ordinance No- XIX 


of 1943 confers validity and full effectiveness on .sentences passed . 
by Special Courts functioning under the Special Criminal Courts : 
Ordinance (Ordinance No. II of 1942) and that this provision is not ` 


tira vires the Governor-General. ; 


Two questions have arisen in the course of the hearing on the 
vonstruction.of section 4 of the Ordinance. It has been brought 
to our notice that in some instances (Cases Nos. XXXIX and LIV 
before us) references which had to be made or have been made 
under section 8 of Ordinance No. II of 1942 had either not 


- been made or had not been disposed of by the Review Judge, 


when the new Ordinance (XIX of 1943) came into operation. A 
question - arises whether such cases fall under section 3 (1) or 
section 4 of the Ordinance. Section 4 purports to déal with cases 
of which the *'trials" before the special courts had not “concluded”. 
The Advocate-General of the United Provinces admitted that 
the trial could be said to be concluded only when the Judge had 


(1) [1920] A. C. ago. 
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pronounced his Judgment ( vidë the way that the sections are 


grouped in sub-divisions F. & H. of Ch. XXIII of the Criminal 
Procedure Code), but he^ maintained that the “review”. procee- 
, dings under section 8 of the Ordinance were no part of tbe trial. 
-The Advocate-General of Bihar maintained that the trial must be 
held to have concluded as soon as the case became ripe for judg- 
ment (vide Ch. XXVI of the Code which treats the judgment as 
coming after the close of the trial) Our attention was drawn in 
this connection to Jiban Molla v. Emperor (1) and Bakshi Ram 
v. Emperor (2). The discussion in these capes only confirms what 
one would have.thought even independently of them, vís., that the 
meaning of the word “trial” must largely depend on the context 
and the scheme of the enactment in which it occurs. Though 
the word may sometimes denote only the recording of evidence, 
it is obvious that in the context in which it occurs in Ordinance 
No. XIX of 1943 it mus comprise all stages of the proceeding, 
including the imposition of the sentence. lhe contradistinction 
made by the Ordinance is between ‘cases ih which a sentence had 
been passed by the special courts and cases in which no such 
sentence had been passed, the former falling- under section 3 (1) 
and the latter under section 4. If it should be assumed that the 
two categories might not be exbaustive and cases might be 
conceived which even while not falling under section 4 might not 
fall under section 3 (1), the result would only be that the procee- 
dings in such cases would be void under the former decision of 
this Court and the accused would have to be retried before the 
regular courts. The cases which are dealt with by clausés:(a) and 
(b) of section 8 of Ordinance No. II of r942 stand on a' special 
footing. The two clauses provide for review of the Bpecial Judge's 
judgment by one of the Judges of the High Court nominated by 
the Provincial Government. The word "review" does not appear 


to have been used in any technical sense there, but it obviously 


differs both froma review as understood in the Civil Procedure 
Code as well as from an appeal, because these proceedings are 
ordinarily iwitiated by the party concerned. The scheme of section 
` 8 of Ordinance No. II of rg4a is that in the more serious classes of 
crimes therein referred to, the sentence of the Special Judge 
should, afar? from amy inttiafipe of the accused, be considered by 
the reviewing Judge. There, is of course a difference between 
clauses (a) and (b) to this extent that in cases falling under clause 
(1) A.L R. 1939 Cale. 551. 


(9. A. LR. 1938 All. 10g. : 
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(a) the review follows compulsorily ana atomic -whereas in 
cases falling under clause (b) the review procedure becomes avail- 
able only if the Special Judge thinks it necessary to submit the 
case to the reviewing Judge. But once the case has been so süb- 
mitted, there is no difference in the legal position between cases fall 
ing under clause (a) and cases falling under clause (b) of section 8. It 
may perhaps be putting the position too high- to describe the sentence 
‘of the Special Judgé in these cases as only provisional or tentative ; 
but the scheme of the section undoubtedly is that the proceeding 
against the accused in such cases is not to be regarded as complete 
till after tbe review is over. In.this view, we are of the opinion 
that in all cases falling under section 8 (a) and in all cases where 
references had been made by the Special Judge under section 3 
(b) the accused will have to be tried under section 4 of Ordinance 
No. XIX ‘of 1943, unless the reviewing Judge, acting under the 
Special Criminal Courts Ordinance, had given his decision before 
the new Ordinance No. XIX of 1943 came into operation. The 
words “wheter or not the proceedings in which the sentence was 
passed were submitted for 1eview under, section 8” in clause 3 of 
section 3 must be taken to have been used only to indicate that 
even the adverse termination of the review proceedings would not 
exclude the right of appeal and revision given by the clause. 
The possibility.that the High Court as a court of appeal or acting 
as a confirming court under Chapter XXVII of the Code of Criminal 
Procedure may consider or confirm the sentence will not in our 
opinion suffice to bring this special class of. cases under settion 3 (1) 


" af the new Ordinance, or take them out of the operation of sec- 


tion 4. ) TE 

A further ĉontention was advenced with reference to cases in 
which the accused had been sentenced to` death by the special 
courts, It was-argued that as under sections 31 and 374 of the 
Code of Criminal Procedure a sentence of death passed by a 
Sessions Judge was subject to confirmatiqn’ by the High Court 
and as no such confirmation by the High Court as swe had been 
provided for in the Ordinance, one of two consequences must 
follow :, either the unconfirmed sentences must be treated ds 
incapable of execution on the ground .that there. was no one who 
could properly refer them for confirmation, or the cases should 
be treated as pending cases within the meaning of section 4 of the 
Ordinance. Whilst we agree that such sentences cannot be 
executed until confirmed by the High Court, we ‘can see’ nothing 


. to prevent the judicial officer who passed the sentences or the 
D 2 
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Sessions Judge for the time being referring them for confirmation - 


to the High Court. Weare also unable to accede to the conten 
tion that such cases can be treated as ‘falling under section 4 even 
after they had been dealt with by a Review Judge under section 
8 of Ordinance No. [I of 1942. Section 4 of Ordinance No. XIX 
can be invoked only in cases where the.-trinl defore the special 
courts had not concluded. The” High Court acting as such under 
the Criminal Procedure Code cannot be spoken of asa “special 
court" within the meaning of the above provision. ` 
We now turn to the individual cases before us. 


Cases Nos. XXXIX and LIV.—In these two cases the’ convic- 
ted persons have come up in appeal against judgments of the Patna 
and Allahabed High Courts respectively dismissing their appeals 
from sentences passed by Special Judges. In both cases the 
sentences were subject to review under section 8 (a) of Ordinance 
No. Iof r942. On the date of the commencement of Ordinance 
No. XIX of 1943 the review had not been completed. These 
cases therefore tall within the purview of scction 4 of that Ordi- 
nance, with the result that the pro ceedings had in respect of them 
before the Special Judges must be held to be void and the cases 
must be deemed to have been transferred to the appropriate Court 


under that section for inquiry and trial in accordance with the : 


provisions of the Criminal Procedure Code. ‘Ehe appeals in these 
two cases are allowed and further proceedings will be taken 
in accordance with the provisions of section 4 of Ordinance 
No, XIX. 


Cases Nos. XXXV, XXXVI, XLII, XLIV, XLV, XLII and ` 


XLIX.—Cases Nos. XXXV and XXXVI aré appeals from orders 
„Of the Patna High Court refusing writs of Aadeas corbas, ^ while 
case No. XLIX isan appeal fr man order of the Madras High 
Court refusing writ.of sørtiorurt. Cases- Nos. XLIII, XLIV, XLV 
and XLVI are appeals from a preliminary judgment of the High 
Court at Nagpur upholding the validity of section 3 (1) of Ordi- 
nance No. XIX of 1943. The.conclusions at which: we have 
arrived concerning the validity and effect of section 3 of the Ordi- 
nance must result in the dismissal of al] these appeals and we order 
accordingly. l E raus . : 

Cases Nos. XL, XLI and XLII.—Vhese are appeals from 
judgments of the Patna High Court dismissing in each case the 
appeal of the convict from a sentence of death and confirming the 
sentence passed by a Special Judge for the offence of murder in 
‘the first two cases and for the offence of waging war against His 
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Majesty the King in the third case. In these and in other cases 
whefe the High Courts had dismissed the appeals of the convicts 
on the merits, we grantcd leave on applications made to us for 
grounds on the merits of- the cases to- be raised before us. In 


.some of these cases counse! made attempts to persuade us to assess 


the weight of evidence for ourselves in order to determine whether 


‘the conviction was or was not justified in each case on the evl- 
-dence. This we declined to do as we hold the view that in cases 


of this description we should ordinarily accept as final the com 
clusions of fact at -which the High Court has arrived unless it 
can be shown that the High Court has either misread any part of 
the evidence or has overlooked any material portion of it. In these 
three cases we have not been shown sufficient grounds for disturb- 
ing the conclusions at which the High Court has arrived concerning 
the guilt of the appellants. 

As regards the sentence it was — that the death sentence 
imposed in these cases should be reduced to transportation for 
life on account ot the time that has elapsed since the sentences 
were first pronounced. (Sea Amar Singh v. Emperor) (1). It 

js true that death sentences were imposed in these cases several 
months ago, that the appellants have been lying ever since under 


_ threat of execution, and that the long delay has been caused very 


largely by the time taken in proceedings over legal points in res 
pects of the constitution of the Courts before which they were 
tried and of the validity of tne sentences themselves. We do not 
doubt that this Court bas power, where there has been inordinate 
delay in executing: death sentences in cases which come before 
it, to allow the appeal in so faras the death sentence is concerned 
and substitute a sentence of transportation for life on account of 
the time factor alone, however -right the death sentence was at 
the time when it was originally imposed. But this isa jurisdic- 
tion whieh very closely entrencbes on the powers and duties of 
the Executive: in regard to sentences imposed by Courts. It isa 
jurisdiction which any Qourt should be slow to exercise. We do 
not propose ourselves to exercise it in these cases. Except in 
case No. XLVII (in which we are commuting the sentence largely 
for other reasons as hereafter appears), the circumstances of the 


‘crimes were such that if the death sentence which was the only 


sentence that could have been properly imposed originally, is to 


: be commuted, we feel that itis for the Executive to do so, We 


do not doubt tha: in each case the PRENNE will give the fullest 
(1) (1913) 31 I. C. 883 at p. 893 
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consideration tothe period that has elapsed since the original 
imposition of the sentence and to the consequent mental suffering 
undergone by the con¢ict. It has been further suggested that in 
England when cases in which x death sentence has been imposed 
are allowed to be taken to the House of Lords on account of 
some important legal point, the "consequential delay in finally 
disposing of the case is treated as a ground for the commutation 
of the death sentence, and that if sucha practice is recognized 
in cases which go with the Attorney-General's authority to the 
House of Lords because they “involve some point of law of excep- 
tional public importance " [ Criminal Appeal Act, 1907, section 
1 (6) |, a similar course might well be taken in this country in 
these cases in connection with which “substantial questions of law 
asto the interpretation of the Constitution Act” have twice had 
to be considered by this Court in view of the granting by High 
Courts of certificates under sertion 205 of the Constitution Act. 
We consider however that-these matters are primarily for the 
consideration of. the Executive and do not in the circumstances of 
these cases justify usin commuting the death sentences by orders 
of this Court. 

With these observations we diris these appeals. 

Case No. XL VII.—The ‘appellant in this case was convicted 
by a Special Judge of the offence of murder and was sentenced 
to death on goth September, 1942. His appeal to the Allahabad 
High Court was dismissed and the sentence of death was 


- confirmed. $ 


‘ The appellant is a young man of 25 who has been twice 
widowed. His-victim was his aunt, 30 years of age, whose husband 
(Kanchan) had about six years previously murdered “his own 
brother, appellant's father. Kanchan was sentenced to death for 
the murder, but lost his reason while awaiting the execution of tbe 
death sentence, and is now detained as a lunatic. 

The evidence in'this case leaves no room for doubt that thc 
appellant was rightly convicled of murder. There is some con- 
fusion as to the exact motive for the undoubtedly brutal assault 
of which the appellant made his aunt the victim. The prosecu- 


tion alleged that the appellant being & widower was chagrined by | 


the refusal of his aunt to become his mistress. In his statement 
before the Special Judge he said that another uncle (P. W. 7) who 
according to the appellant was behind the pro&ecution was on 
terms of improper intimacy with the deceased and fesented even 
small acts of kindness on the part of the deceased lowards thc 
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appellant. „In the appeal preferred by him through the jail autho- - 
rities to the High Court, the appellant stated that his aunt was a l 
‘wothan of loose character and was pursuing him with unwelcome 
attentions. ‘he previous History of this family indicates that the 
appellant probably suffers from an unbalanced mind. The nature 
and ferocity of the assault upon his aunt appear to cofifirm this. 
In committing the offence the appellant must heve been actuated 


by jealousy or by indignation either of which would tend further 


to;disturb the balance of his mind. He has besides been awaiting 
the-execution of his death sentence for over a year. We think 
that inthis case a-sentence of transportation for lif: would be more 
appropriate than the sentence of death. We accordingly reduce the ~ 
sentence of death to one of transportation for life and subject to - 
this modification dismiss the appeal. : 

Case No. XXX VILI.—The appellants in” this case, Jagan-Nath 
Sahu and Ramanand Sahu, ‘were convicted by a Special Judge of 
the offence of rioting.and mischief by fire and were sentenced {0 
three yeai8' rigorous imprisonment and & fine of ‘Rs. 300, in the 
case of Jagan. Nath, and four years’ rigorous imprisonment and a 
fine of Ra. 300, in the case of Ramanand. Their appeal was dis- 
missed by the Patna High Cout. 

The appellants are alleged to have been members -of an unlaw- 
full assembly consisting of about two thousand people who raided 
a police beat house: on the z rat ' August, 7912, and destroyed 


. various items of Government property, and also looted a post. 


office and a liquor shop close-by. The question on which we ` 
feel considerable doubt is whether the complicity of ‘the two 
appellants before us in these events: has been satisfactorily estab- 
lished. On the evening of the arst August an entry (Ex. 1) was 
made in the station diary kept at the beat house; by the Assistant 
Sub-Inspector in charge of the bent" house, recording a brief sum- 
mary of the incidents that took place in the course of the riot 
but omitting all mention of the names of any accused persons in 
connexion therewith. On the e6th August, Bansi Lall Chaudhury 
(P. W. 4), the liquor vendor, and Umapat Labh (P. W. 6), the 
branch postmaster handed in to the police reports in respect of 
the incidents relating to the liquor shop and the post office rés- . 
pectively. ‘These reports are Ex. 3 and Ex. 5. Exhibit 3 contains 
the names of eleven persons including those of the appellantd, while 
Ex. 5 refers to a mob consisting of RamanandSahu and others. 

The formal first information report was not drawn up till Sep* 
tember 3, 1942. .It contains the names of the appellants and 
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‘ several others. The evidence in the case consists of the testi- 
mony of Siva Chander Tewari (P. W. 1), Assistant Sub-Inspector 
in charge of the beat house ; Ramanand Singh (P. W. 2), cons 
table, and Abbas Mian (P. W. 3), dafadar, both' attached to the 
beat house; Bansi Lal! Chaudhury . (P. W. 4) ; ; Nagina Prasad 
(P. W. s) Gub ne nector of Police, who carried outthe investiga- 
tion ; and Umapat Labh (P. W. 6). These witnesses were examined 
in Court on the 2rst and aand_ December. 

The investigation had been supervised by Babu Bins 
Prasad Singh, Divisional Inspector. On the moming of the 23rd 
December a petition was put in on behalf of Ramanand Sahu 
asking that Babu Rameshwar Prasad Singh should ba summoned 


as a witness, as it was the cage of Ramanand Sabu that none of . 


the prosecution witnesses had during the investigation mentioned’ 


his name to this éfficer as an accused person. This application 
` was rejected by the Special Judge on the grounds, first, that the 
witness hed been transferred to a neighbouring district and that 
undue delay would be occasioned to. the trial if he were to be 
summoned, to give evidence, secondly, that the application ought 
to have been made earliet and that there was no explanation for 
the delay in making it, and thirdly, that the evidence of the witness 
was not material. Weate unable to- appreciate the reasons given 
by the Special Judge for declining to summon this witness, - In 
our opinion'he was a material witness and should have been 
examined asa prosecution witness or at least offered for cross 


examination. His transfer to a neighbouring district should have 


made no difference as it should have been possible for the Crown 
to procure his attendance with the minimum of* delay, The 
necessity for procuring the attendance of this witness for exami- 
netion became apparent to the parücular accused and his advisers 
only on the 3and December during the examination of Nagina 
Prasad (P. W.s). We fail to see how the accused could be 


charged with undue delay in making the application. On this’ 


ground alone we would have been disposed to hold that serious 
prejudice had been occasioned to Ramanand Saha, appellant, by the 
failure of the Judge to direct the attendanc: of this witness, 

There are other unsatisfactory features in the case and, on the 
‘evidence, we do not think the conviction in this tase can be 
sustained. To continue with the case of Ramanand Sahu,’ his 
name is found in the first information report. both in the list of 
accused persons as well as among the witnesses. Hoe was examined 


by.the police during the course of the investigation asa witness, ` 
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though'the'investigating officer made an attempt to explain this 
away by saying that he was examined as an accused person. As ` 
ho other accused person was examined during the course of the 
investigation it is difficult to accept this explanation as correct. 
Further in the first information report of 3rd September, 1942, 
the Assistant Sub-Inspector states, after describing tbe incidents, 
that he asked the accused ‘who was present in the mob to see to 
this occurrence but he replied that he was unable to do anything 
as the mob wasout of control”. This is not easily- reconcilsble 
with the view that the accused was himself one of the rioters. 
The Special Judge found that the investigating police were not 


-able to make up their minds for some time whether Ramanand 


Sahu was present with the mob as a member of the unlawful 
assembly or as an innocent spectator. If that was so, it is not 
possible to maintain his conviction for the reason that the only 
evidence that can be taken into account against him on behalf 
of the prosecution is the testimony of P. W. r (Assistant Sub- 
Inspector) and P. W, 3 (Police dafadar). This testimony was 
available to the police at the earliest possible moment and if true 
should have put the matter of the complicity of Ramanand Sahu 
in the riot beyond doubt. If nevertheless the investigating. police 
could not make up their minds with regard to the complicity of 
Ramanand Sahu, the only inference to be drawn therefrom is that 
they were not satisfied with the statements of these two witnesses 
made in the course of the investigation. 


It is true that P. W. 3 (Ramanand Singh, constable) also men- 
tioned Ramanand Sahü's name at the trial as one of the rioters, . 
butit has been established that this witness had stated during 
the investigation that he was being so much mobbed during. tho 
riot that he was unable to identify anyone. His subsequent 
statement in Court against Ramanand Sahu was therefore 

Both Ramanand Sahu and Jagan Nath Sahu were stated by P. W. 
4and P. W. 6 to have taken part in the riot, but the testimony of 
these two witnesses was rightly rejected by the High Court on the- 


ground that they did not mention the names of these two accused 


persons before the Deputy Superintendent of Police during the 
investigation.: 

The prosecution ease is, however, open to challenge on a more’ 
serious ground. According to the investigating Sub-Inspector the 
names of certain rioters, including those of the two appellants, 


. were definitely escertained immediately after the riot, yet he gave 


~ 
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jfümudion: to the Assistant Sub-Inspector not to enter the names 
of the accused persons in the entry made in the station diary 
(Ex. 1) the same evening “as a matter of precaution", The ex- 
planation given was that as copies of the entries in the station 
diary had to be sent to headquarters and the countryside round 
about was in a very disturbed stats it was feared that a copy 
of the entry might fall into the hands of the rioters or their 
‘sympathizers and that this might attract reprisals against the 
police. We do not consider this explanation satisfactory. The 
apprehension of reprisals, if it was at all justified, would result 
just as much from the fact of the incident of the riot being entered 
in the diary as from the mention of the names of accused persons 
init. Asa matter of fact the diary does mention the name of 


Ramanand Sahu as the person near whose house the mob was ' 


when it was first observed by one of the police witnesses. The 
direction by the Sub Inspector deliberately to keep the .names 
of the accused persons out of the diary raises so strong a doubt 


with regard to the whole of the prosecution case that, taking it ` 


with the other features of the case that we have mentioned above, 
we are forced to the conclusion that it would not be safeto main- 
tain the conviction of either of tHe appellants, _ We therefore accept 
their appeal and acquit them. They must be released forthwith and 
the fines, if recovered, should be refunded. 


Case No. L111.—In this case the five appellants were sentenced 
to rigorous imprisonment for a period of seven years, a fine of 
Rs. 200, and a whipping of ten stripes each for attacking a railway 
station and damaging the telephone and telegraph apparatus, machi- 
| nery in a signal box and other Government property, about 1-30’ P.M. 
on August 15, 1942. Their appeal to the Allahabad High Court was 
dismissed and the. sentences were upheld. The Special Judge 
who tried the case found that the whole of the prosecution evi- 
denco was unsatisfactory but nevertheless convicted the appellants 
and some others who were acquitted by the reviewing Judge. 
The learned Judge of the High Court who dealt with the case on 
appeal took on some points a view of the evidence different from 
that taken by the Special Judge and upheld the conviction and 


sentences as he found that some of the prosecution evidence was — 


less open to objection than the trial Judge thought was the case. 
We are unable to agree with this view. 

The first information report was alleged to have been drawn up at 
3 P. M. on the 15th August, almost immediately after the occurrence. 
The Special Judge found that the report was not-made at 3 P. m 
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but after. 7 pa. and that it was deliberately cited" The 


learned Judge of the High Court did not reject this finding. ‘This 
finding alone would be sufficient to cast serious doubt on the : 


prosecution case with regard to the participation of particülar 
individuals in the incidents that occurred at or near the railway 


' station. Again, the prosecution case was that as the mob was 


damaging the telephone and telegraph apparatus the appellants 
along with othera were arrested at or near the railway premises 


` after a chase and were brought to the railway station where they 


were identified by the railway staff. This version was flatly con- 
tradicted by the railway staff, and the trial Judge found that the 
prosecution case -on this point could not be accepted. With 


regard to the evidence of the station staff, the only observation 


made by the learned Judge of the High Court was that the matter 
was not of any very great importance.and that the failure of the 
station staff to support the prosecution case on this point was 
immaterial. The learned Judge went on to find that the appel- 


- lants were arrested in the manner alleged by the prosecution, but 


this was based more upon the improbability of the defence version 
on the point. rather than upon the . reliability of the prosecution 
evidence. This is unsatisfactory.” We think that the finding of 
the trial Judge that the arrests were not made at or near the 
railway station was fully justified. We must point out that at the 

very least these two findings, namely, with regard to the time of 
the recording of the first information report and the time and place 
of the arrests, establish the complete unreliability of the police 
witnesses who were examined in the case.. 

The.rest of the evidence consisted of the testimony of three 
headmen, three boys of the local vernacular :school aged, rr, 12 
and 13, and two witnesses named Dip Singh and Kanhai 

As regards the last named two witnesses, the trial Judge held 
that it was impossible to place any reliance upon their statements. 
The learned Judge of the High Court also ignored- their evidence 
as he found that they had clearly been unwilling to give evidence 


against any of the accused. 


With regard to the headmen, the finding of the trial Judge was 
that these witnesses were not present during the occurrence at 
all, nor did they take part in the arrests, and he consequently al 
together ignored their teatimony. The learned Judge of the High 
Court on the other hand held these witnesses to be witnesses of 
truth. We have gone carefully through the detailed reasons given 
by the trial Judge for rejecting the testimony of these witnesses 


L 
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and we agree with him that their evidence cannot be accepted as 
true. The learned Judge of the High Court did not consider 
all the reasons given by the trial Judge for disbelieving these 
Witnesses. He dealt with only one point in this connexion, 
namely, whether the witnesses had given good reasons for being 
present in the town where the riot took place on the day and at 


the time of the riot. He appeared to think that apart from any” 


reasons given by these witnesses for being present in the town, 
it was quite natural that they should be in the town especially 
when there was some excitement going on about that period. Hb 
found the stories related by them quite natural and convincing. 
We regret we are unable to agree. In our opinion it was the 
reveree of natural for these headmen, who belong to neighbouring 
villages, to leave their villages, where their duties lay, at a time 
of excitement. The trial Judge having given convincing reasons 
for rejecting the testimony of these three witnesses, the learned 
Judge of the High Court wag not in our opinion justified in 
overriding the finding of the trial Judge merely because he ‘had 
himself a feeling that this testimony should have been accepted. 
He should have tried to meet the detailed reasons given by the 
trial Judge in support of his finding before overriding it. We 


are ourselves unable to accept the evidence of these witnesses as 


true. 

^ This leaves us with the evidence given by tbe three school 
boys. The position with regard to this is little better. It appears 
that these boys were taken into custody on the day of the riot 
and were only released on certain persons standing surety for 


them. At the time of giving evidence at the trial they were living. 


with the sureties'and not with their parents. One of them stated 


that he had been told that he could go home only after giving - 


evidence. They made completely contradictory statements in 
their examination-in-chief and crossexamination. The trial Judge 
observed with regard to two of them that they had probably been 
~ won over by the defence and with regard to the third that he: was 
making a tutored statement. The learned Judge of the High 
Court was of the opinion that these boys had been influenced 
against the prosecution and that they were not willing witnesses. 
He concluded from this bowever that anything that they had stated 
against the appellants was worth a good deal more than it would 
have beeh if they had been friendly to the prosecution. We do 
not consider this a correct or fair approach. Once a witness has 
been found to be wholly unreliable it is unsafe to place any reliance 
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upon any part of his testimony. It should not be open to the 
prosecution to pick out a bit here and a bit there from the evidence 
of a witness whom they themselves are not willing to accept as 
a witness of truth, and to use these salvaged bits, from testimony 
which is otherwise contaminated, to bolster up their case against 
particular accused persons. 

The gist of the learned High Court Judge’s finding on the 
whole case is contained in the observation that there was really 
no explanation why anybody should have invented a false case 
against the appellants. This is not in our opinion a justifiable 
point of view to adopt in a case like the present where the prose- 
cution evidence was found to. be largely false and riddled with 
defects and contradictions. The prosecution having failed com- 
pletely to establish the guilt of the appellants by good and reliable 
evidence, it was not for the appellants to explain why their names 
had been mentioned by the prosecution witnesses as persons -who 
had participated in the riot. 

We have already stated why itis in our opinion unsafe to rely 
upon the testimony of the police witnesses in this case. As the 
trial Judge did however rely upon the testimony of Chhabnath 
Singh, constable, and based his finding with regard to the guilt 
of atleast two of the appellants solely upon that evidence, we 
consider that an observation or two are called for in that con- 
nexion. The trial Judge stated that there was no reason to dis- 
believe this witness though he had undoubtedly made untrue 
statements on certain points. He then went on to observe that 
this witness had certainly falsely accused one of the persons whom 
the trial Judge acquitted on a positive finding that he was not 
present among the crowd that committed the riot. The trial 
Judge having™ found that this witness had told lies with regard 
to the time at which the first information report. was recorded, 
with regard to the time and place of the arrests and with. regard 
to the participation of Soney Lal accused in the riot, we fail 
to see how any reliance could be placed upon his testimony 
with regard to the alleged participation of other accused persons in 
the riot. 

The view that we take of the case is that the trial judge gave 
good and convincing reasons for rejecting the testimony of the 
prosecution witnesses and wrote what in effect amounted to a 
judgment of acquittal. For some reason, however, he thought it 
the better part of wisdom to convict some at least of the accused 
persons who had been put on their trial before him, The learned 
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Judge of the High Court should have treated the judgment as 
one of acquittal and should have addressed himself to the question 
whether in case of an appeal by: Government he would have been 
justified in upsetting the judgment if it had been given the form, 
as it already possessed the substance of a judgment of acquittal. 
If the learned Judge of the High Court had approached the 
qüestion from that point of view, we feel sure, he would have 
declined to reverse the trial Court’s findings with regard to the 
value to be attached to the prosecution evidence and would have 
given effect to them by himself passing an order of acquittal. 

We are clearly of the opinion that onthe record as it. stands 
there is nothing to support the appellants’ conviction which must be 
set aside. We therefore accept the appeal, acquit the appellants 
and direct that they should be released forthwith, and that the 
fines, if recovered, should be refunded. 

Cases Nos. XXXVII, Z, LI asd Lli.—In these cases the 
appellants were convicted by Special Judges of setious offences 
committed during the disturbances of last year and were sentenced 
to various terms of imprisonment. Their appeals to the Patna 
High Court were dismissed. Nothing was urged before us which 
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served to raise any doubt in our minds with regard to the pro- ` 


priety of the convictions and sentences. Our attention was how- 
ever, drawn to what we cannot but regard asa very serious irregu- 
larity committed by the Special Judge in case No. XXXVII in 
recording the evidence of some of the prosecution witnesses, e. g., 
P. W& 3, 4, 5 and 7. The memorandum of the substance of the 
evidence of P. Ws. 1 and 2 having been recorded, the Judge 
contented himself in the case of several. other witnesses with 
summarizing their examination-in-chief relating to the main inci- 
dents to which they were deposing by recording merely that they 
corroborated or supported the statement of P. W. a, or gave 
the same story as P. W. 2. Under the provisions of section 6 of 
Ordinance No. II of 1942, the Special Judge was not bound to record 


the evidence of any witness verstattas, but he was bound to record a. 
memorandum of the substance of the evidence of each witness. 


examined, The record of the evidence of P. W. 2 no doubt repre- 
sents the substance of the evidence given by that witness. The 
statement that otber witnesses corroborated or supported the 
statement.of P. W. aor gave the same story as P. W. s with 
respect to certain incidents surely does not constitute a memoran- 
dum of the substance of the evidence given by those witnesses.. 
We have no doubt that the failure on the part of the Judge to 
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comply with the provisions of section 6 of Ordinance No. II of 
1942 put the accused at a certain disadvantage and occasioned a 
certain amount of prejudice to them in the conduct of their defence. 
We are, however, satisfied on an examination of the whole record 
that the irregularity did not in fact occasion a failure of justice. We 
dismiss these appeals. i 
A. T. M. Appeals allowed in Cases Nos. XXX VIII, 
XXXIX and LIV: Appeals in 
` Cases Nos. XXXV, XXXVI, XXX VII, 
AL to XLIII, XLIV, XLV, XLVI 
and XLIX, L te LII dismissed : Sen- 
tenco reduced in Cases No. XLVII. 


— 
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Before Mr. Justice B. K. Mukherjea and Mr. 
Justice R. B. Pal. 


GOBINDA CHANDRA GHOSH AND ANO!HER 
í EE NN 
ABDUL MAJID OSTAGAR AND oTHERS.* 


Cil. Procedure Code. (Act V of 1908), section 92—Alenes from mutealli, if can 

be impleaded in a sult under section 91—Whetker under the section a 
| relief can be granthd against such allenss—Fresh sanction under sec- 

Hom 93, tf necessary, when amendment ‘of Maini or addition ef party not 

affecting nature and scope of suit -Wak/, burning of lamp, if an object of 

wah/—Reality of wal, how detsrmined—Whether there can be decision 

against parties, when no relief can be given against -them, NE 

Where a mutwalli in breach of a trust for public purposes of charitable and 
religious nature improperly alienated tho wakf Property to a sanger, the 
alenee cannot be impleaded Ina suit under section 92 of the Civil Prooedure 
Code and no relief by way of declaration of trust or recovery of possession of 
trust property can be granted against the alienaco in such a suit The alieneo 
being a purchaser from the mutwalli who is a Mere manager—tho legal estate 
being in the wakif—is in the position of a trespasser and the proper remedy 
against him is an action in ejectment, - i 

Abdul Majid v. Sk. Akter Nabi (1) dissented from, 

Tho doctrine of constructive trust as understood In English Law is inappli- 
cable when the property transferred is wakf property. Assuming that the 

*Appeal from Original Decree No. 197 of 1939, against the deoree of 
A. F. M. Rabaman, Esq., District Judge, Dacca, dated the 7th July, 1939. 

(1): (1935) 39 C. W. N. 1103. 


w 
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English law is applicable in the presrnt case, the allegatións in the plaint which SUE 
Wanted td fix on the defendants the liability as trustees dé sex tert or cons * 1943. 

f the ue 
tructiye trustces; not Having been proved, tHe Podition th result was Gobin dra 
unaffected, bosh 


Sentlon 92 of the Code of Civil Procedure has Been held to be applicablp Abdui Maj ` 
to shebaits or mutwalis, not Because they are trustees in the English sense, Ostiger, 
of the word but because in view of the obligations and duties resting upon — 

them, they are liable as trustees in the general sense fot the administratión of — 
- trust fund or trust property. - 

Vidya Varuth Thirtka v. Balusami Ayyar (1) referred to” 

Amendment of plaint or the addition of a party which does not alter the 
nature of the claim in the suit does not neoessitate fresh sanction under sec- 
tfon gə of the Civil Procedure Code but when such amendment or addition 
alters the nature and scope of the sult, fresh sanction is necessary. -~ 

Abdul Rehman Bapusahas v. Cassim Ebrakim (9) referred to. 

Burning of lamp is an object for which a wakf may be created. 

Mashar Husain v. Abdul Hadi Khan (3) referred to. 

Even though a wakf was formally declared it oan be shown that the wakf 
was nover intended to be acted upon. The question whether wakfnama was 
in fact acted upon or not is not strictly relevant exoept asa means of or by 
way of step for determining that Intention. Reality or otherwise of the Inten- 
tion would depend upon whether the wakif Intended to divest hiniself of the 
Ownership of the property. i 

Masuda Khatun Bibi v. Md. Ebrakim (4) referred to. 

[t is opposed to all principles to make a deolsion in the presenco of a par- 
tioular party with a view to mike him boand by it when no relief oen bó giren 
against him, | l 

Appeal by Defendants 4 and 4. 

Suit under section 92 of the Code of Civil Procedure. 

The material facts will appear from the judgment. 


Dr, Basak and Messrs. Rajendra Chandra Guka; Prakash 
Chandra Pak/aski and Nirmal Chandra Nandy for the Appellants, 

Massrs, Atul Chandra Gupta and Abul Quasem II for the 
Respondents. . 

The judgment of the Court was as follows : 

Mukherjea, J. : This appeal is-on behalf of defendants a June, 22, 
and g ina suit commenced by the plaintiffs under section ga of A 
the Code of Civil Procedure. The suit relates to certain immov- 
able properties situated at Rai Sahib Bazar in the Town of Dacca, 
with regard to which one Khidir Buksh Khansama was alleged to 
have made a wakí for the upkeep of a mosque built by him. The 


(r) (1931) L. R. 481. A, jod. 
(3) (1911) I. L, R, 36 Bom, 168, 
(3) (1911) L L R, 33 AIL 400, 
(4) (1932) I. L. R. 59 Calo. 40a. 


THÈ CALCUTTA Law JOURNAL. [ VoL. 48. 


plaintiffs are the members of the Mahomedan public who are 
interested in the mosque, two of them being the brother’s grand- 
sons of Khidir Buksh, and the suit was commenced with the 
sanction of the Collector of Dacca as contemplated by section 93 
of the Code of Civil Procedure. According to the plaintiffs the 
wakf was created by a Towliatnama executed by Khidir Buksh 


on gth May, 1851, by which the properties specified in Schedule A 


ofthe plaint were dedicated to tbe mosque which is itself des-~ 
cribed as property No. 1 of Schedule B. Another person named 
Miran who lived in the: same locality is said to have dedicated a 
plot of land to the services of the same mosque by a deed executed 
on June 35, 1866, and this property has been described in Sche- 
dule C of the plainte The defendants to the suit are three in 
number ; the first defendant is Akhtar Nabi, a daughters son of 
Khidir Buksh who according to-the plaintiffs became the sole 
mutwalli of the wakf estate by reason of certain transactions 
which took place between the heirs of Khidir Buksh after the 
‘death of the latter. The defendants 2 and 3 are the present 
possessors of the properties which are alleged to have been dedi 
cated to the mosque by Khidir Buksh by the Towliatnama of 
1851. 'Fhey got them by several conveyances executed by defen- 
dant No..1 as well as by certain other transferees from the heirs of - 
Khidir Buksh. Defendant No. 3 is a deity named Ganesh Deb 


. and is represented by defendant No. 2 as its shebait. 


To appreciate the contentions. of the respective parties it will 
be convenient I think to give a brief narrative of the main events 
and transactions as ‘they appear on the record in chronological 
order, Khidir Buksh Khansams, the alleged wakif,. was a man 
of moderate means living at Rai Sahib Bazar in the town of 
Dacca. Sometime before 1851 he had built a. mosque on a small 
plot of larid Contiguous to his dwelling house. On May g, 1851, 
he executed a document which is described asa Towliatnama 
and has been marked Ex. r in this case. By this document he 


purported to make a wakf of his self-acquired pucca building and 


-laktieraj land for the lighting of lamps of the mosque mentioned 


above. At that time he had no son and he made his wife Rostam 
Bibi a¥as Dana Bibi and his daughter Mohorjan mutwallis of the 
wakf, with a further provision that all his sons and grandsons as 
well as his daughter's sons and grandsons who might be born in 
future would become mutwallis and as.such would be entitled to 
reside in the dwelling house and perform the -work of lighting 
the mosque. Although the wife and daughter of Khidir Buksh, 
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Were appointed mutwallis it is not disputed: that there was no 
delivery of possession of the wakf ‘properties in their favour and 
they never purported to exercise their function as mutwallis of 
the wakf. On December 17, 1874, a second Tovwliatnama, 
( Ex. Z i) was executed -by Khidir Buksh. At that time z sons 
were born to him and by this deed he purported to remove both 
his wife and daughter from their office as mutwallis and appoint his 
two sons, Kasim and Mohammad, mutwallis in their place. The 
material portion of this document reads as follows : ke ise cu 

“The said two mutwallis being owners in posseesion of the 
brick built Havelli of the said wakf property describéd in the 


Schedule below down to their sons, grandsons ‘and other heirs in'. 


succession, shall personally reside therein, let out the ‘same. on 
rent and realise rent from the lessees, induct tenants in the wakf 
land appertaining to the same and eject them thereform.and make 


realizations of rents'etc. froni them and by residing in the. Masjid 


shall do repairs thereto, give lights etc., therein and shall_either - 


&ppoint Mowazzin and Khatib thereof or do the duties of Motrazzin 
^ and Khatib etc., themselves, and shall do all the necessary act 
relating to the said Masjid and shall themselves appropriate’ the 
savings from the income and nsufruct of the said wakf property”. 
This Towliatnama was subsequently revoked.by Khidir Buksh 
and a third one was executed by him on May a7, 1884, ( Ex. 3 ). 
It appears that between the dates of the second and the third 
document one of his two sons namely. Mohammed had died. By 
this deed all the heirs of Khidir Buksh including his wife, Dana 
Bibi, his two daughters, Mohorjan Bibi and Kulsom Bibi, one 
Ismail a grandson by a predecessed daughter and his existing son 
Kasim were appointed mutwallis. The wakf property was divided 
into two portions ; one was the residential portion with regard to 
which provisions were made for .separate allotment "of specific 
rooms to the mutwallis separately where they were tó reside after 
the death of Khidir Buksh and the other portion which consisted 
of vacant land was to remain in possession of the mutwallis jointly. 
They were to settle tenants on that portion, make orchards etc., 
and out of the income of the same repair the mosque and do all 
other duties in connection with the same. The surplus income 
would go to the mutwallis in equal shares, It is not disputed 
that none of the mutwallis mentioned above did anything in 
connection with the wakf properties as longas Khidir Buksh was 
alive, and the latter continued to perform the usual services tq 
the mosque as he had heen doing from before. The exact, date 
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of death of Khidir Buksh is not known but itis probable that he 
died sometime in 1894 or 1895. Kasim his son followed him 
soon after and then Rustom Bibi his wife died. In 1897 the 
surviving heirs of Khidir Buksh were his two daughters Moharjan — 
and Kulsom, Hafez Ahmadulla, & son of Mohorjan, and Ismail 
and Abdus Sammad the two grandsons by his predeceased 
daughter Mariam. On January 13, 1897, there was a deed of 
family settlement executed by all these heirs of Khidir’ Buksh by 
which the, properties left by the latter including the alleged wakf 
properties were partitioned in a certain way. This document is 
marked Ex. B. Under it Kulsom got five annes share in all the 


‘properties of Khidit Buksh and another five annas share was 


given jointly to Ismail and Abdul Samad. The remaining six 
annas share remained with Moharjan and her son Hafez Ahmadulla. 
The mother got gas. 18gds. and odd and the son got the 
remaining I &. 1 gd. and odd share. Paragraph 4 of the document 
reads as follows :— 

“According to the shares allotted to us now we shall each take 


` the profits due to our respective shares and possess and use (the 


land)-and repair the building and defray the expenses of lighting 
the lamps of the mosque and pay the Municipal taxes and 
if there be any litigation we shall pay the expenses thereof in 
equal shares". 

Thus the properties comprised in the Towliatnama of Khidir 
Buksh were treated by bis heirs as purely personal properties 
except that they recognised it as one of their duties to defray the 
the expenses of lighting the mosque. In 1904 Hafez Ahmadulla 
mortgaged his share in the alleged wakf property io one Radhika 
Saha to secure an advance of Rs. 600 (vide Ex. K) On July 
26, 1908, Mahorjan transferred her share in all the properties left 
by Khidir Buksh which she got under the deed of settlement 
—reference to share to her son Hafez Abmadulla (vide Ex. X)—and 
the latter thus acquires a 6 annas share in all the properties. A 
portion of these properties including the wakf property, Hafez 
Ahmadulla sold to one Abdul Kedar by a deed of sale which is 
Ex. C, and which was executed on soth October, 1913. On 
February 24, 1915, the heirs of Ismail and Abdul Semad sold 
their 5 annas share in all the properties which they got under 
the deed of settlement to Kulsom, the other daughter of Khidir 
Buksh and her son Altar Nabi, defendant No. xz in this 
suit, by a deed of sale which has been marked Ex. E, and Kulsom 
in her turn made a gift of her entire share to Aktar Nabi who 
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thus acquired a 10 annas share in the properties: of Khidir Buksh, 


(vide Ex. Y) The. defendant No. 2 first came into the picture 
in the year 1917. On February 1, 1917, he took Mirash patta 
ofa plot of land which is now identified to be the land of C.S. 
Plot No. 64 from Aktar Nabi and Hafez Ahamadulla on payment 
of a selami of Rs. 2700 at a fixed annual rent of Rs. 1-4 only. In 
this deed of Mirash patta which is Ex. O, it was recited by the 
lessors that there was no legal or valid wakf created by Khidir 
Buksh but it was the duty of the executants of the patta who were 
the heirs of Khidir Buksh to meet the expenses of the mosque 
to the best of, their abilities and that the expenses would be 
defrayed by settling the lands in miras and by employing the pre- 
mium thereof properly. It must be mentioned here that Hafez 
Ahmadulla had already sold his share in this property to Abdul 
Kader but this fact was not mentioned in this Mirash patta. On 
the very same day that this Mirash patta was executed, Hafez 
- Ahmadulla sold his 6 annas share in the remaining properties to 
Aktar Nabi, defendant No. 1 by the Kobala Ex. F. "Thus with the 
exception of the land covered by the Mirash patta the rest of the 
properties were now jointly owned by Akter Nabi and Abdul Kader. 
Abdul Kader sold his 4 annas share to defendant No. s in the 
benami of his son-in law Nepal Bose by the Kobala Ex. G on July 
18, 1923. Hafez Ahmadulla was now dead, but as has been said 
above, he dealt with some portion of the properties as his awn even 
after he transferred the same to Abdul Kader, and we find that Ab- 
dul Kader took a release from the heirs of Hafez Ahmadulla for the 
purpose of perfecting his title. This release which is marked Ex Z 
was executed just a few days before Kader sold his interest to Nepal 
Bose. Aktar Nabi, the defendant No. 1, mortgaged his share 
by two different instruments of mortgage in favour of one Jatindra 
Kumar Das one of which was executed on March 28, 1919 and 
the other on October 3r of the same year ( vide Exs. L and H ). 
On October 10, 1925, Aktar Nabi sold to defendant No. 2 his 
share in some of the properties covered by the Towliatnama and 
they have been now identified as the western half of C. S. Plot 63. 
The document is Ex. M and the consideration specified in it is 
Rs. 5500. Defendant No. 3, it ig said, conveyed a half share of 
this property as well as of the property which he had perviously 
purchased in the benami of Nepal Bose in favour of the deity 
Ganesh Deb Thakur who has been made defendant No. 3 in this 
suit On the z9th November, 1929, the defendant No. 1 trans- 
ferred his interest in the remaining plots of land covered by the 
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Towliatnama of Khidir Buksh with the exception of a small por- 
tion of the land appertaining to C. S. Plot No. 57 to defendants 2 
and 3 jointly for a consideration of Rs. 11,500. This document 
is marked Ex. 10.. Itis in this way that the defendants s and 3 
claim to have acquired title to the properties iiid by the 
Kobalas mentioned above. - 

The present suit.was filed on December r, 1931, against defen- 
dants rand 2 only. The allegations of the plaintiffs in substance 
were that the wakf property was properly administered 
by Khidir Buksh during his life time and also by the subsequent ~ 
Mutwalls after his death ; it was defendant No.1 who having 
become the sole Mutwalli on the strength of certain transactions 
which he entered into with his co-sharers began to treat his wakf 
property as his personal property and did not look to the interest 
of the wakf at all. He mortgaged the wakf properties and raised 
money for his own use in contravention of the terms of the wakf- 
nama and against the directions and practices of the previous 
mutwallis. In collusion with defendant No. he transferred the 
wakf property to the latter wrongfully and illegally to defendant 
No. 2 with the full knowledge of the fact that the properties were 
dedicated to the mosque. Defendant No. 2 was thus in posses- 
sion of the wakf properties and the rents and profits of the same 
were realised by him for his own benefit and not for the 
benefit of the mosque, Paragraphs 19 and ao of the plaint stand 
as folows:— ` 

“ig. That the defendant No. a knowingly and fraudulently took 
possession of the wakf properties and has been utilising the ur 
come thereof in collusion with the defendant No. 1 and hence 
both of them are liable to accounting as trustees de son fort. 
“go, That the defendant No. 2 is not a bonafide purchaser for value 
without notice and as such isa constructive trustee of the wakf 
properties in his possession and is therefore legally liable to 
restore the possession of the said properties to the legally appoin- 
ted Mutwallis." i 

On these allegations the plaintiffs prayed that both the defen- 
dants might be removed from the position of trustees or mutwallis 
de jure or de son tort or constructive ; that a new mutwalli may he 
appointed to take charge of the wakf property and that the wakf 
properties might vest in such a mutwalli. There was further a 
claim for accounts against both the defendants and a prayer 
for framing scheme for the proper management of the wakf 
estate, 
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Both the defendants filed written statements traversing the 
material allegations contained in the plaint.. It was contended 
inter alia in the written statements of the defendants that no 
real wakf was created or intended to be created by Khidir Buksh 
by the Towliatnama of 1851 and there was no valid or legal wakf 
under the provisions of the Mahomedan law. It was said that 
during the life time of Khidir Buksh and after his death the 
properties were all along treated as the private properties of 
Khidir Buksh and it was never treated as the properties belong- 
ing to the Masjid. It was averred further that even if there was 
any wakf it was a private wakf and did not attract the provisions 
of section ga of the Code of Civil Procedure; So far as defen- 
dant No. 2 was concerned his special plea was that he was a 
' purchaser of the property for lawful consideration and in good 
faith and had no knowledge of or belief in the existence of the 
trust alleged by the plaintiffs, It was also contended on his be- 
half that as he was a stranger to the wakf no relief could be 
claimed against him under section 92 of the Code of Civil 
Procedure. 

After these written statements were filed wherein inter alia the 
existence of the trust alleged by the plaintiffs was denied the matter 
was put up before the District Judge on March zr, 1932, when the 
following order was passed : - 

" "Pleaders heard. The defendants deny that the property is 
a public tryst at all and contend that itis their private property. 
The suit cannot be proved unless the plaintiffs obtain a declare- 
tion that the property is trust property. It is perfectly true that 
such a suit could be instituted in the court- of the Subordinate 
Judge. But'this court has jurisdiction over the property and no 
useful purpose would be served by compelling the plaintiffs to 
institute two suits. The plaintifs arg directed to amend their 


-plaint and pay court fees within a month ; failing which the suit - 


will be dismissed”. 
As no court fees were paid in accordance with this order the 


suit was dismissed, Against thig order of dismissal the plaintiffs 


-took an appeal to this court. It was heard by Mitter and Rau 
JJ. Inthe appeal it was conceded on ‘behalf of the defendants 
respondents that even when the defendants in a suit under set- 
tion ga of the Code of Civil Procedure denied that -there was any 
public trust which would attract the operation of that section, & 
separate suit for declaration of trust was not necessary, and it 
was competent for the court itself to- decide asto whether a trust 
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of a public nature existed or not. It was however argued on 
behalf of defendant No. 2 that as he was a stranger purchaser and 
took the property adversely to the trust, if any, the suit lost its 
character as a suit under section 92 on impleading him as a party 
defendant. It was held by the learned Judge that although in 
a suit under section 92 of the Code of Civil Procedure the plain- 
tiff is not entitled to claim relief against a stranger to the trust, 
yet when according to the averments made in the plaint the 
stranger occupied the position of a constructive trustee the suit - 
would come within the purview of section 92, it being a matter 
of evidence whether the allegations in the plaint were ultimately 
made out or not. Such a suit was maintainable without the 
payment of ad valorom court fee. This decision is reported in 
Abdul Majid v. Sk. Aktar Nahi (1). The result was that'the order 
of dismissal made by the court below was set aside and the suit was 
sent back to the trial court to be tried on its merits. 

After the suit went back the plaint was amended and defen- 
dant No.3 was added .as a party defendant. This order of 
amendment was made on February 3, 1936. The defendant No. 3 
filed a separate written statement. It was practically on the 
same lines as the written statement filed by defendant No. a. The 
learned District Judge after a protracted hearing pronounced 
his judgment on July 7, 1939, decreeing the suit in favour of the 
plaintiffs. The decree directed the removal of defendant No. 1 
from the office of mutwali and defendants Nos. 2 and 3 from the - 
position of constructive trustees. It further directed thata new 
mutwali should be appointed in whom the trust property would 


vest and a scheme would be prepared for the management of 


the estate. There was a dispute between the parties as to the 
identity and existence of the lands covered by the Towligtnama 
of 1851. The District Judge directed &local investigation to be 
made on this point and on a consideration of the evidence 
adduced by the parties came to the conclusion that C. S. Plots 


. 57, 63 and 64 constituted the wakf properties under the Towliat- 


nama of Khidir Buksh, As regards the mosque itself and 


the other property which was dedicated by Miran and which 


was found to comprise a portion of C. 3. Plot 55, there was no 
dispute. 

The effect of the deeree so far ag the defendants Nos. 2 
abd 3 are concerned is that they have been made liable to restore 
C. S. Plots 37, 63 and 64 together with all structures created by the 


(1) (1935) 39 C. W. N. 1108. 
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court It is against this decision tat defendants Nos. à and 3 have 


come up on appeal to this court. 

- The arguments put forward by Dr. Basak who appears in 
support of the appeal can be conveniently grouped under. six 
heads: His first contention is that there was no real wakf made 
by Khidir Buksh by the Towliatnama dated May 9, 1851, and the 
circumstances of this case conclusively show that his whole inten- 
tion was to keep the property perpetually in his family under the 


guise of an illusory dedication ; at the best, Dr. Basak agues 


the document could be construed to create a charge on 
‘secular properties for certain expenses of the mosque. The 
second argument put forward is that if any wakf was made at all 
by Khidir Buksh, there was no public trust which would attract 
the provisions of section 92 of the Code of Civil Procedure. The 
third argument raised is that no sanction having. been obtained 
under section 92 or 93 of the Code of Civil Procedure so far as 
the defendant No. 3 is concerned, the suit against him is not 
maintainable in-law. The fourth argument i&-—and it seems to 
be the principal argument’ in this appeal,—that defendants Nos’ a 
and 3 being stranger purchasers who have all slong held the 
properties purchased by them adversely to the trust were neither 
proper nor necessary parties to a suit under section ga of ths 


Code of Civil Procedure and no relief could he granted against ` 
them. The fifth point raised relates to the identity of the pro- . 


perties covered by the Towliatnama of Khidir Baksh and it is 
contended that the court below was wrong in holding that C.S. 
Plots Nos. 63 and 64 were included in the document. Lastly, it ís 
argued that the suit is barred by limitation, I shall ae these 
points one after another. 


. Nom, tbe first contention of Dr. asit rediris itself into = 


parts, In the first place, the argument is that even though on 
the face of the document, the Towliatnima of 1851 might make 
a formal declaration of wakf, yet the language of the document 
and the circumstances of this case will go to establish that the 
-whole transaction was intended to be unreal and fictitious, and 


there was no real intention on the part of the settlorto creates 


wakf atali. The other part of the contention is that what was 


dedicated to religious or charitable purposes was only a very. 


small and insignificant portion of the alleged wakf properties, =~ 
the bulk being reserved for the benefit of the family. The wakf 


was thus a mere veil to cover an arrangement for the agġran- -` 


disement of the donor’s family, and, at best, the properties men: 
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tioned in the document might be subject to a charge to the extent 
of the charitable purposes indicated therein. The first branch - 
of the contention, therefore, relates to the reality of the wakf, while 
‘the second refers to its validity in law. m 

For both the branches of his argument, Dr. Basak relies 
strongly upon the language of the Towliatnama, exhibit r. - The ° 
document is a simple one and its material portion may be set out 


-as follows t 


nuce ied Hence I make wakf of the abovementioned pur- 


' chased Lakheraj laid and building for. the lighting of lamps of 
'the aboyementioned mosque and execute this Towliatnama to 


the effect following: I appoint at present my wife Rostum a/tas 
Dana Bibi and my daughter Srimati Meherjan as mutwallis. They 


-will live and reside in the abo vementioned bnilding and will light 


the lamps of the abovementioned mosque. They will not be 
entitled to sell or make gift of the abovementioned building and 
land. God willing if other issues are born to me they -also will 
enjoy the abovementioned building and lands as Mutwallis and 
my sons and grandsons etc. and my daughters sons and 
grandsons: whoever survives will enjoy the abovementioned 
building oe lands as Mutwalus and will light the lamps of the 
mosque. ” 

Thus, there is mo doubt thet the settlor has made- a formal 
declaration of endowment. He uses the expression ‘wakf which 


‘indicates that he relinquishes the properties which are consigned 


to-the custody of God. The object of the wakf is the burning of 
lamps in the mosque and this is one of the objects recognised as 
religious and pious under the Mahomedan Law. Vide Mashar 
Husain v. Abdul Hadi Khas (4). 

. Mr. Gupta concedes that itis open to the appellants p show 
that the wakf even though formally detlared was never intended 
to be acted upon. For that purpose, we are to look primarily to 
the surrounding facts and circumstances as well as to the conduct 


of the wakif himself after the wakfnama was executed. The 


question whether the wakfnama was in fact acted upon or not is 
not strictly relevant except asa means of and by way of step for 
determining that intention. Vide .Mareja Khatun Bib v. Ma. 
Ebrahim (2). Dr. Basak lays stress upon the fact that the two 
Mutwallis appointed by the deed never exercis»d their function as 


« (1) (1911) LL. R. 33 All. 400. 
(a) (1932) T. L. R. 59 Calo. 402 (417). 
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such and the wakf property was never delivered. to them. Ag a. 


matter of law no delivery. of possession of the wakf properties : ` 


to the Mutwalli is necessary for the purpose of completing the wakf 
according to the view taken in this province which follows the view 
of Abu Yusuf (Vide Mulla’s Mahomedan Law, articlents: P. r54: 
11th Edition). The point undoubtedly bas bearing on the other 
question as to whether thére was any intention to create a wakf or 
not. We have no materials. placed before us in this case, 
which would indicate clearly thatthe- provisions of the wakfnama 
. were never given effect to at all. According to the. directions in 
the Towaliatnama, the Mutwallis were to reside - in the house and 
perform the duties of burning lamps in the mosque. It is true, as 


Dr. Basak points out, that Khidir Bux never constituted Himself 


Mutwalli of the wakf estate, hut whatever evidence we have*got in 
this case goes to show that he looked after.the mosque and 
performed its services in the same way as he did before. -It 
appears that although Khidir Bux appointed different Mutwallis 
from amongst his descendants at different times, ‘he really intended 
that all these arrangements would take effect after his death, ‘and 
so long as he was alive he arrogated to himself ‘the function of a 
sole de Jado Mutwalli. If Khidir Buksh dealt with any portion of 
the property comprised in the Towaliatnama as his * personal 
property, obviously that would be a very ‘strong circumstante to 
show that the document was never meant to be acted upon. In 


this connection some reliance’ has been placed upon Exhibit. Q' 


which is a Hebanama executed by Khidir Bux in favour of his 
wife Rostum a/tas Dana Bibi on June 17, 1884. Plot No. 1 of this 
document i$ said to be a portion of the property comprised in the 


Towliatnama. The learned Judge, in the Court below has.found. 


that this plot . which corresponds to C. S. Dag -No. 56 is outside 
the wakf. AslIshdi point out later on, this conclusion is correct. 
The only other. transactions which are relied upon as ihrowing any 


light on the intention of Khidir Buksh in the matter pf creation of . 


the wakf are the two Towaliatnamas, Exhibits Z (1), and: 3, 
executed on December 17, 1874, and May 27, 1884, respectively. 
In both these documents, it is recited’ that Khidir Bux has made 
wakf of these properties .already and what he purports to do simply 
to make provisions relating to. the appointment of Mutwallis and 
management of the wakf estate. Dr. Basak is right in saying that 
Khidir Bux did not reserve to himself the power of altering the 
arrangement relating to the appointment of Mutwallis, as made in 
the first Towaliatnama, These acts, therefore, might be. regarded 
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as unauthorised acts which would not in law affect the rights of 
the Mutwallis who were to act .under.the first deed. But whatever 
the legal effects of these documents. might be—and with. that 
question we are not concerned in the present litigation, —they do not. 
certainly show that Khidir Bux had no intention to make the wakf - 
and that he treated the properties as his own personal and secular 


 propérties. In the Towaliatnams, Exhibit Z (1), ‘it is anid that the 


Mutwallis will-enjoy the property as Malik Dakhalkar, that is to say, 
owners in possession, and they were given the rights to appropriate 
the savings. from the income .of the wakf property. This looks 
stspicious. But it may be taken as a remuneration to-the Mutwalli 


_ and there is nothing wrong in allowing the Mutwallis to appropriate . 


the surplus as their remuneration after executing the trust. . It 
would bave been otherwise certainly if the direction was that the- 


^. Mutwallis would be entitled to take up as much out of the income 


is was necessary for their maintenance, and the trust would be 
carried out with the residue of the income. By thé third Towaliat- 
naia which is Exhibit 3, there is some- sort of division made. 
with regard to thé residential portion of the homestead and the 
-settlor indicates which of the rooms were to be occupied by each 
of the descendants wko were to act a8 Mutwallis. It may be 
argued that as ibis arrangement was to take effect after the death 
of Khidir Buksbh, he was really treating the properties as his. But 


. here again it may be pointed out that by the first Towaliatnama only 


the right of residence was given to the Mutwallis, and Khidir 
Buksh was merely indicating here how that right was to be enjoyed. 

As regards the portion of the lands ‘which were lying vacant, 
the Mutwallis were enjoined - to let it out to tenants or otherwise uso 
it profitably, and out of the income of the same, they were to 


` perform the different duties in connection with the mosque which 


"were specified in detail in the Towaliatnama.* There was indeed 
the provision for the appropriation of the surplus. But as I have — 
said already, it docs not show that there was no intention to create 
a wake. 

The difficulty is that there is noon és ahow wlkt wisis 
conduct of Khidir Buksh himself during his hfe time. It is true 
as Di. Basak points out that Khidir Bux even before the execution 
of the Towaliatnama had been carrying on the services of the 


-mosque as- 2 pious Musalman, and there was no change in, his 


conduct or mode of enjoyment of the property after the cteation of . 
the wakf, ‘so far as outward appearance is concerned. All this may 
Be conceded, butatthe same time, ifhis conduct was not incon- 


^ 
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sistent with the wakf character of the pioperties, we afte unable to Ca. 
say that it shows that there was no intention to create a’ wakf. 1943-7 
After the death of Khidir Buksh,. his heirs undoubtedly began to. Gobinda Chandra, 
deal with the properties as their own personal properties. This obese 
cannot be relied upon for the purpose of showing what the real - Abdul. Majid 
intention of Khidir Buksh was. After all, itseems to me thatan- Osgar. 


apparent transaction’ must be presumed to be real unless the Mubberjea, J. 
contrary is established, and the onus of establishing the contrary ig ME 
on the person who asserts that the transaction is not what it seems. 
There are undoubtedly certain matters which might legitimately ` 
create suspicion in our minds and'give rise to doubts. - But as has 
been said over and over again, the decision ef the Court must rest 
not upon suspicion but upon legal evidence. Iam unable to hold 
that the defendants have been able to prove in this case that there - 
was no intention onthe part of Khidir Buksh to create a wakf, 
The first branch of Dr. Basak’s contention under this head must, 
therefore, fail. 
In support of the other branch of his contention .Dr. Basak 

relies most strongly upon the decisions of the Judicial Committee i 
in Makomed Aksanulla Chowdhury v. Amarchand Kundu (1); — 
Abdul Gafur v. Nisawuddin (2); Abul Fata Mohamed Ishak v. 
Russo moy Dhur Choudhury (3) ; and Mujthuanissa v. Abdul Rakim 
(4), Dr. Basak’s argument, in substance, is that practically the 
whole of the property mentioned in the Towaliatnama was left for 
the benefit of the founder's heirs with a nominal endowment for 
religious purposes. He says, therefore, that the wakf is illusory and 

nota valid wakf under the Mahomedan Law. In all these cases 
` which were decided under the law as it stooil before the passing of : 
the Wakf Act in-1913 it was held by Their Lordships of the 
' Judicial Committee that when the effect of a deed of wakf was in 
substance to give the property to the donor’s family and only an 
insignificant portion was set apart for charity or religious purposes, ` 
` such a wakf was invalid under the Mahomedan Law. In Mahomed l 
Aksanulla Chowdhury v. Amarthand Kundu (1), the wakf deed | 
contained elaborate provisions for the appointment of the settlor's 
sons and descendants as Mutwallis and their salaries and. for the 
maintenance of the family of the donor from generation to 

generation, and the only provision in the deed relating to charity 


(1) (1889) L. R. 17 I. A. 98; I. L. R. 17 Cale. 468. E 
(a) (1839) L. R. 19 I. A. 170; L. G R. 17 Bom. 1. i 
(3) (1894) L. R. av I. A. 76 j I. L. R. 23 Cak. 619. 
(4) (1900) L, R. 28 I. A. 15 ; L. L. R. 83 All. 233. 
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was that the Mutwallis should defray the fanaa expenses of a 
masjid, two madrassaha, and of travellers. It was found that these 
required a very small expenditure compared with the income ‘and. 
it was held that the main purpose was the aggrandisement of the 
settlor’s family and the gift fo charity was illusory. In Addu! 


"Gafur v. Nisamuddin (1), the legal heirs of the settlor were the only 


recipients of thc bounty. In Aul Fata Makomed Ishak v. 
Russomoy Dhur Chowdury (2), two brothers executed a deed 
makibg a wakf of their properties for the benefit of the children of 


the donors and their descendants from generation to generation, 


and on total failure of their descendants for the benefit of widow, 
orphans, beggars etc. It was held that the gift to the poor was 
too remote and was hence bad. In Afwjibummissa v. Abdul Rakim 


. (4), the income to be devoted to charity was left entirely to the’ 


discretion of the Mutwallis and consequently it was ‘held’ to be 
invalid. 

I do not think that any of these decisions hag got direct see 
cation to the facts of the present case. Here, the settlor makes . 
wakf of his properties consisting of the dwelling house and the 
adjacent lands for the purpose of rendering certain services to the 
mosque. The dwelling house was intended to be used as a place of 
residence by the Mutwallis and they could only derive some small 
income from the vacant lands. Out of this income, they were to 
defray the expenses of the mosque and the rest they were entitled 
to appropriate as Mutwallis. There is nothing in the record to 
show that the vacant lands could fetch a large income, and that 
only an insignificant part would be required for services of” the 
mosque and the bulk of it could be absorbed by the descendants of : 
the founder. Moreover, nothing was left to the descendants as such, 
and whatever.they got they got as Mutwallis. In these circumstances, 
I find it difficult to hold that the trust was illusory and the property 
was really given to the heirs with a charge for religious expenses 
mentioned in the deed. There is no question of the wakf being 
considered waå/-al-awlad and’ the question need not be considered 
at all. Itis true that,in the subsequent transactions, which were 
entered into by the heirs of Khidir Buksh, the property was treated 
as secular property, and the heirs acknowledged only in a vague way 


` their duty to render service to the mosque. But the subsequent 


conduct of the heirs, as I have said already cannot invalidate the 


endowment. 
(1) (1891) L. R. 19 L A, 170; LL R. 17 Bom. 1. 
(a) (1894) L L. R. 22 I, A. 76 ; I. L. R. 23 Cabo. 619. 
(3) (1900) L. R. 238 I. A, 15; I. L, R. 23 AIL 233. 


VoL. 78.] HIGH COURT. 


I hold, therefore, that there was a valid wakf created by Khidir 


.Buksh and the decision of the Court below on this point must 
stand. 

The next point for our- consideration is whether the trust: 
created by Khidir Bux constituted. a public trust within the 


meaning of section 92-.of the Code of Civil Procedure. Dr. - 


Basak argues that the trust would not constitute a public trust,— 
firstly, because the mosque for the benefit of which the ‘property 
was dedicated was nota public mosque ;and secondly, because 
the major portion of the benefit arising out of the wakf was 
reserved for the Mutwallis and not for the mosque; and hence 
the trust according to him must be deemed to have been created 
for a private purpose. The learned District Judge has found on 
evidence that the mosque, isa public moaque and not a family 
mosque of Khidir. Bux. The mosque was undoubtedly built on 
a plot of land contiguous to the homestead of Khidir Bux, but the 
map and the evidence go to show that it was not in any way 
attached to the dwelling house. There isa vacant place between 
the houses of the Masjid ‘and the. fact that the entrance door 
which was said to be situated on the northwest has since been 
shifted further to the east does not really affect the position. A 
large number of witnesses have been examined on behalf of the 
plaintiffs to prove that the mosque has all along been used freely 
by the members of the Muslim public for all prayers including 
congregational prayers, and neither the defendant No. r nor any 
members of the family of Khidir Bux has come forward to Say 
that the mosque was used for the members of the family of Khidir 
Bux alone. The learned Advocate íor the appellants has not 
challenged the oral evidence on this point which was relied upon 
by the court below. He has merely laid stress on two documents, 
viz. exhibits B and S, in both of which the mosque was treated as 
.the private property leftby Khidir Bux. Exhibit B is the deed 
of family settlement executed by and between the heirs of Khidir 
Bux to which reference has been made already, and exhibit S is a 
deed of gift executed by one Jahura Bibi, a sister and heiress 
"of Rostam Bibi alias Dana Bibi, widow of Khidir Bux, in favour 

of Hefas Ahmadulla. As has been said already, the heirs of 
Khidir Bux all along ignored the wakf character of the property 
altogether and treated the properties as their own secular pro- 
perties. There is nothing unnatural, therefore, for them to speak 


of their shares in the mosque as well, One strong circumstance 


in favour of the plaintiffs is that Miran who was a perfect stranger 
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did make a gift of some lands to the mosque. This would be 
unthought of, if the, mosque was a family mosque as alleged by 
the defendants. In the absence of any rebutting evidence coming 


' from the defendants’ side regarding the nature of the mosque, 


I am unable to say that the'decision of the court below on this 
point is wrong. 

The other point raised by Dr. Basak in this connection does 
not appear to. me to be convincing. In the first place, the 
Mutwallis were appointed for the purpose of "carrying on the 
duties in connection with the “mosque and the benefits given to 
them must be considered as appurtenant to the main purpose for 
which the' dedication was made and cannot be regarded as a 
separate and independent gift. Moreover, there are no materials 
before us for determining the respective money values of the bene- 
fits reserved for the mosque and that for the Mutwallis themselves, 
and it is difficult to say that one is greater than the other. No 
evidence is adduced to show. what was ‘the income of the wakf 
properties, and how much of the income would be absorbed for 
the purpose of lighting the mosque and performing other services 
in conection therewith. The Mutwallis again were only given 
the right of residence and it is extremely difficult to assess a 


‘right of residence at its money value. The contention, therefore, 


must fail. 

The third point raised in this Appel is that the suit must fail 
against defendant No. 3 for want of sanction under section ga of 
the Code of Civil Procedure. Itis not disputed that the sanction 
that was obtained fram the Collector of Dacca under section 9a 
of the Code of Civil Procedure and on the basis of which the. 
Buit was instituted did not include the defendant No. 3 as a party 
to the suit. The sanction was given to flle a suit only against 
Akhtar Nabi and Gobinda Chandra Ghose. (Vide page 3o of. the 
paper book). The defendant No. 3, as I have said glready, was 
added R party on February 3, 1936, after the suit went back from 
this court, “The pl&int was altered and all the allegations made 
against defendant No. 2 were also made against defendant No. 3 
and it was prayed that both defendants Nos. 2 and s might be 
removed from their positions as trustees de jure or de son tort Qr 
constructive. It admits of no doubt that the obtaining of sanction 
ing of the relevant authorities is-a condition precedent to a 
validly instituted suit under section 92 of the Code of Civil Pro- 
cedure. When ima suit of this description, a new defendant was 
added and certain additional reliefs were prayed for against him, 
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it was held by Davar, J. in 4ódw! Rekman Bafwsaheb v. Cassum 
brahim (1), that a fresh sanction of the Advocate General was 
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necessary. Mr. Gupta argues that once & suit is validly com- Gobindra Chanáre 
Ghosh 


menced after obtaining sanction as is necessary under section 98 
of the Code of Civil Procedure no fresh sanction is necessary 


at a further stage of the-suit. This cannot possibly be disputed - 


nor can it be disputed that the amendment of the plaint or the 
addition of the party which does not alter the nature of the claim 
in the suit does not necessitate a fresh sanction, but when such 
amendment or addition of party does change the nature or scope 
of the suit, a fresh sanction is certainly required, Here, as 
against defendant No. 3, there is a totally differéht cause of action; 
the ‘relief claimed against him is also different. The plaintiffs 
stek to make defendant No. 3 liable as a constructive trustee and 
claim reliefs against him on that footing. That, in my opinion, 
certainly extends and alters the scope of the suit, and as no sanc- 


tion was obtained previous to the defendant No. 3 being added ` 


as a party to. the suit, so far as defendant No. 3 i3 concernéd, the 
suit cannot be beld to be maintainable. à 

I now cometo the next point urged by Dr. Basak, namely 
whether defendants Nos. a and 3 could atall be impleadéd as 
parties defendants to the suit under section 92 of the Code of 
Civil Procedure, and whether any relief could be granted against 
them, A suit under section 92 of.the Code of Civil Procedure is 
" for execution and administration of a public trust either exprees 
or constructive, provided that the trust is of a religious or chari 
table nature, and the object of the section is to protect the rights 
ofthe public in such trust and to stop misuse of the income of 
charitable institution. In order that the section may apply, it is 
necessary (r) that there must exist a trust whether express or cons- 
truetive for public purposes of ‘charitable or religious nature ; 
(2) the plaint must allege that there isa breach of trust or that 
direction of the court is necessary for the administration of the 
trust ; (3) the suit must be one on behalf of the public and riot 
by individuals for the protection of theirown interest and lastly, 
(4) the relief claimed must be one of the reliefs mentioned in the 
section. Ifthe existence of a public trust of the nature mentioned 
above i$ admitted or proved, and it is found that the trustee in 
breach of the trust has improperly alienated the trust property to 


a stranger, the question arises whether the alienee is a necessary . 


or proper party to the guit under sectioh gà of the Code ‘of Civil 
(1) (19tt) LL, R. 36 Bom. 168, pM REM 


v, 
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Procedure, arid whether the court can grant any relief against him 
under that section. 

The view that has been taken by all the High Courts in India 
is that if the essence of the plaintiffs claim against such alienee 
is that he ié a trespasser and the property of which he is in posses 
sion should be restored to the new trustee, that isto be appointed 
by the court, such, relief is outside the scope of & suit under sec- 
tion 92 of the Code of Civil Procedure. This court has held in 
a long series of cases that it is not competent to the court to 
implead the alienes at all in such a suit Reference may be made 
to the cases of Budh Singh Dudhuria v. Niradbaran Roy (1); 
Budres Das Mukim v, Chooni Lat Johurry, (2); Gholam Mowlak 


"v. Mollah Ali Hafs (3); Faisunnessa v. Asad Bukki (4) ; and 
- Massirat Hossain v. Hossein Ahmed Choudhury (5). The Alla- 


habad High Court is of opinion that the alienee is nota necessary 
party to a suit under section g2 of the Code of Civil Procedure 
[Vide Huseni Begam v. Collector of Moradabad, (6), though he 


. may be a proper party [Vide G&azafar Husain v. Yawar Husain 


(7)|. In Madras, the view taken is thet the transferee cannot be 


.made a party, butif he himself desires ithe could be made a 


party. Vide the observations ‘of the Officiating Chief Justice in 
Asam Raghavalu v. Pellate (8). Seshagiri Aiyar, J. on the other 
hand, was of opinion that he was.a proper party though no relief 


. could be claimed against him. This was also the view taken 


in Ranpasamy v. Chinnasamy (9). In Anjansy Sastri v. Kotkananda. 


(re), Varadarchariar, J. made a distinction between an abeolute : 


stranger to a trust property and one who derives his title from the 
settlor or cestui que trust. In the latter case, he was of opinion 
that the person could be joined as proper party though no relief 
could be claimed against him. The Bombay High Court has.. 
held that the alienee isa necessary party in such a suit though 
possession could not be recovered from him in the suit itself. 
[Vide Collector of Poona vy. Bai Chanchalbai (11) }. The Rangoon 


High Court has taken the same view as the Calcutta High Court 


(t) (1905). 2 C. L. J. 431 ; 

(a) (1906) I. L. R. 33 Cale. 789. 

(3) (1915) 38 C. LL. J. 4. 

(4) (1937) 41 C. W. N. 298. 

(5) (1938) 4s C. W. N. 345. 

(6 (1827) LL. R. 20 All. 46 

(7) (1905) LL. R. 28 All. 119. 

(8) (1918) 17 M L. J. 265. (tò) A. É R. 1936 Madras 439. 
(g (1919) 28 M. L. J. 326. (11) (1911) I. L. R, 35 Bom. 4. 
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Vide Jonson Po Min v. U. Ogh (1). In Abdur Rakim v. Wu. 

AMakomad Barkat Ali (2), Lord Sinha thus; sums: up the law on 1943. 

fe poles .  Gobinda Chandra" 
“Their Lordships see no reason to consider that section 9a Ghesh) ` 


was intended to enlarge the scope of section 539 by the addition Abdul Majid 

of any relief or remedy against third parties, i. e. strangers to the mee 

trust. They are aware that the courts in India have differed Mekkerjen, d 7 

considerably on the question whether third parties could or should, l 

be made parties to a suit under section 539, but the Sue 

current of decisions was to the effect that even if. such third pars 

ties could properly be made parties under section 539, no . relief 

could be granted as agains: them. In that state of the previous 

law, their Lordships cannot agree’ that the legislature intended. to 

include relief agminst third parties in clause (h) under the general 

words ‘further or other relief." - 
Now the main ground of all these decisions referred io ébord 

is that a relief against a third party is not one of the reliefs 

"specified in section 92 of the Code of Civil Procedure and can- 

not be brought within the words ‘such further or other relief’ 

which should be construed ejfxsdem generis with the previous 

clauses. Another reason given is thata suit under section 92 of 

the Code of Civil Procedure is started by persons who are not 

prima facie “entitled to possession themselves. Till the trustee is 

removed, the trust property vests in him, and he alone is compe- 

tent to. sue for possession. If such trustee is removed and the 

estate vests in the new trustee, the latter can undoubtedly sue to 

recover possession. In the present case, it may be noticed. that 

there is no distinct prayer for recovery of possession. All that 

is wanted is that defendants Nos. s and 3, either as dé jwre. or 

dé facto trustees or trustees de son fort should be removed. and 

this means both according to the plaintand the judgment: that 

they should restore possession of the properties in their. possession 

to the trustee appointed. by the court. The District Judge in the 

present case has proceeded' entirely on the ground which was 

indicated by Mitter and Rau, JJ. in Added Majid v. Aktar Nabi 

(3), which as I have already said, is à pronouncement at an earlier 

stage of this very suit Mitter, J. who delivered judgment 

points out that though no relief by way of declaration of trust or ^ 


(t) (1993) I. L. R. ro Rangoon 342. 5 É 
_ (2) (1928) SSL A. 96 ; L L: R. 55 Calo. 519; Bc. ELS 
(3) (1994) 39 C. W. N. 1103. 
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récovery of possession of the. trust property, can be claimed 
against a stranger to the trustin-a suit under section 92 of the 
Code of Civil Procedure, yet if on the allegations made in the 
plaint, such a stranger is a constructive trustee, the suit could be 
treated as one under section 92 of the Code of Civil Procedure. 
The learned Judge quoted: certain passages from the well-known 
treatise of Underhill and Lewin on the subject of Trust,.and 
seid that when a stranger to a trust receives money or property 
from the trustee which he knew to be part of the trust estate and 
paid or handed over to him in breach of trust, he isa construc- 
tive trustee for the persons equitably entitled. In the plaint in 
the present case, there were allegations to the effect that defen- 
dants Nos. a and s were trustees de som tort and they procured 
defendant No. 1 to do various illegal and unconscionable things 
with a view to injure the wakf property with full knowledge of 
the fact that the properties were permanently dedicated to .the 


. wakf. It was said by Mitter, J. that if these allegations were 


proved, defendant No. s might be held to bea proper party toa 
suit under section 92 of the Code of Civil Procedure. 

It may be pointed out here that in none of the cases to which 
I have referred already the question was approached from this 
standpoint. In many of the cases cited above, the properties 
were either wakf or debutter properties, and if the point had been 
investigated it could possibly have been found that the alienee 
had notice of the trust. The question was raised in Golam 
Mowlak v. AX Hafs (1) and was slightly touched in the judgment 
of Sanderson, C. J. The point however was not fully discussed, l 
as the Chief Justice thought that though the stranger had cons- 
tructive notice of the trust, he bad no actual knowledge of it. In 
Massirai Hossein v. Hossain Akmed Choudhury (2), the defendont 
No. 2 inthe suit was an ijaradar under defendant No. 1 who . was 
Mutwalli of a wakf estate, and it was distinctly alleged in the 
plaint the defendant No. 1 had come under the hands of defen- 
dant No. 2 who induced him fo enter into an arrangement by which 
the wakf property was leased out to defendant No.2 at a rental 


‘of Re. 1200 a year, and this money was appropriated by defen- 


dant No. 1 for his own personal use. In spite of this allegation, 
it was held by the learned Judge that defendant No.2 was not 
a necessary party to a suit under section ga of the Code of Civil 
Procedure. The question, therefore, is an important one and 
requires careful investigation. 


(1) (1918) 3B C. L. T. 4- (8) (1938) 42 C. W. N. 345. 
X 
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Now, in English, law, hie legal estate is in the trustee and thé 


beneficiary has a-mere equitable: estate, -If the trustee in breach 
of trust transfers the property to another person and the alienee’ 


has notice of the trust, he is regarded in English law -as a construc- 
tive trustee for the zesfui que trust. He undoubtedly acquires the 


legal estate in the property bý- virtue of the transfer, but co the- 


legal estate was annexed an equitable obligation-in, favour of the 
cestut gue trust and -this objection could be enforced against the 
transferee if he wad either a' volunteer or even if the transfer was 
fer value he had notice of the same. Apart from thé cases where 
à person occupying a fiduciary position makes , profit by taking 
advantage of -his positión as such, a constructive trust arises, 
generally, under -English law, whenever a person has the legal 


estate but has not the complete equitable estate in bim. -To the. 


extent that he lacks equitable estate, he is- a constructive ‘trustee 
for the person: or persons who “have the equitable estate. : (Vide 
Underhill’s Law. of. Trust, article 32, p. 188-Ninth edition). This 
doctrine of constructive trust enables “the beneficiary to’ follow the 
trust property in. the hands of a stranger who though he has 
acquired the legal estate from the trustee-is’ affected with a -notice 

of the trust. - - This-conception, i in my opinion, is absolutely: inappli- 
cable when the property transferred is wakf property. Both in 
Hindu debattar as'well as in wakf under the Mahomedan law, 
the full legal and beneficial ownership of the property is in the 
deity or in the wakf. The mutwalli or the shebait is a mere 
manager who bas not the legal estate in bini as in the case of an 
English tri&tee. The transferee from the Mutwalli, therefore, does 
not get the legal estate and the question whether he purchases 
with notice of the wakf or not is really immaterial. The Mutwalli 


has no tight to transfer the property- except in certain exceptional 


circumstances recognised by the Mahomedan Law, and the fact 
that the purchaser is a Jona jide purchaser for value without notice 
would afford no protection to him. If the wakf character of the 

property is established, the transferee becomes a trespasser pure 
and simple who has purchased from one person property belonging 
to another and the proper remedy against him would be an actioh 
in ejectment. Mr. Gupta concedes that there i8 no necessity of impor- 
ting this principle of English law into the law of Hindu or Mahome 
dan endowments, but he says that as a shebait or mutwalli is regard- 
ed as a trustee for purposes of Section 92 of the Civil Procedure 


Code, there is nothing fer se improper in extending this déctrine of. 


constructive trust inthe case of a shebait or mutwallias well Tq 
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this the answer is that Section 92 of the Code of Civil Procedure 
has been held to be applicable to shebaits or mutwallis, not because 
they are trustees in the English sense of the word, but because in 
view of the obligations and duties resting upon them, they are 
liable as trustees in the-general sense for maladministration of the 
trust fund or trust property. Vide Vidya Varwthi Thirtha v. 
Balusami Ayyar (1). 1f the position of a transferee of a wakf 
property, either with or without notice of the wakf is that ofa 
trespasser, I do not see any reason why he should be regarded 
as a trustee for the purposes of a suit under Section 92 of the 
Code of Civil Procedure. The essence of the claim against bim 
must be that he should restore possession of the property which © 
is held by him. There is no question of execution. or administra. 
tion of trust so far as he is concerned. If the purchaser had taken 
upon himself the duties of a trustee and became a trustee de son 
fort, relief against him under Section 9s of thé’ Code of Civil 
Procedure might certainly be claimed. But when he has purchased 
the property not as wakf property, but as the personal property 
of the Mutwalll and purposes to hold it adversely to the trust, he 
is in tbe position of a rank trespasser and not that of a trustee 
either actual or constructive. It would be disastrous, I thirk,.to 
the interests of the wakf estate itself if for.the recovery of trust - 
property in such circumstances a suit under Section 92 of the Code 
of Civil Procedure is deemed to be necessary. 
, Assuming, however, that the English law is applicable to the 
present case, let us analyse the position more in detail. A transferee 
of the trust property with notice of the trust is a bare trustee in 
English law. Mere notice of the trust does not impose upon him 
the duties of a trustee and he cannot be called upon to perform 
any of the functions of a trustee either de jurs or de facto (vide 
Underhill’s Law of Trust, Article 202) and the only right which 
the cesti que trust can assert against him is the right to follow 
the property in his hands. Mr. Gupta has argued before us that 
a transferee with mere notice may not have any duties as a trustee, 
but the obligations of a trustee could be imposed upon him if 
certain other conditions are fulfilled, and he relies in this connec- 
tion upon the decisions in Jaróes v. Addy (s) Jn re Barney; 
Barney v. Barney (3), and Soar v. Asktee (4). In the first of these 


` (d) (1ga1) L. R. 48 I. A. gaa. 
(s) (1874) L R. 9 Ch. D. 244. 
(3) [1892] a Ch. D. 265. 
(4) [1893] a Q. B. 390. 
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cases, a question arose regarding the liability of the solicitor who 


prepared certain deeds at the instance of his clients who were 


trustees relating to certain matter which amounted to breach of 


trust but advised his clients against their execution. Lord Selborne, 


L. C. who delivered the judgment observed as follows : 

"Now in this case we have to deal with certain persons who are 
trustces, and with certain other persons who are not trustees. 
That is a distinction to be bome in mind throughout the case. 
Those who create a trust clothe the trustee with a legal power and 
control over the trust property, imposing on him a corresponding 
responsibility. That responsibility may no doubt be extended in 
“equity to others who are not properly trustees, if they are found 
either making themselves trustees de son fort or actually participat- 
ing in-any fraudulent conduct of the trustee to the injury of the 
cestini Que trust.” 

This dictum was quoted in extenso in Barney v. Barney (1), 
where it was held thata cestud qwe trust might proceed against an 
agent of the trustee when he has not confined himself to the 
duties of an agent, but by accepting a delegation of the trust, or 
by fraudulently mixing himself up with a breach of trust has himself 
become a trustee by construction of law, L e. a trustee de sos tort. 
In Saory. Askevell (s), a solicitor had retained some money which 
he got from his clients who were trustees. It was held by Lord 


Esher, M. R. and Bowen, L. J,, that he was liable as a trustee 


because he received the money ina fiduciary capacity. Kay, L. J. 
held that he was a trustee, because, though a stranger to the trust, 
he had assumed to act and had acted as a trustee, and had 
received the trust money under a breach of trust in which he 
concurred, l 

As was pointed out by Mitter, J. in sddul Majid v. Sheikh 
Akktar Nali (3), referred to above, there were allegations in the 
plaint in the present case which would bring defendant No. s to this 
suit within the purview of the principles enunciated by Lord 
Selborne in Barnes v. Addy (4). It was alleged in the first place, 
that the defendant No. s had acted as trustee de som tort. "It was 
also alleged that he had procured defendant No. t to commit 
various acts of bad faith and misappropriation in breach of the trust 
and to the injury of the wakf estate. If either of these two sets of 
allegations were proved, the defendant Oe ome be held to be 

(1) [1892] a Ch. D. 265. 

(a) [1893] 3 Q B. 390. = | . 

(3) (1934) 39 C. W. N 1108. 

(4) (2874) L-R. g Ch. D. 244. 
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Civit. ~~ constructive trustee within the principles enunciated in the English 


"949. > .. cases and this was all that-was held by Mr. Justice Mitter. Afterthe 
Gobinda Chandra ` Plaint was aménded and: defendant No. 3 was added as à 
- Ghóeh party tothe suit, the case against him also stood on the same 


Abdul Majié ^ ground. - 0n AU 
Ostagar. It is not disputed that inthe present case there is no question of 
Mubherjes; J. either of these two defendants acting as trustees de sos tort. They 
EE had never taken upon themselves the-obligation of performing any 


of the duties connected. with the wakf. The question now is 

. whether they could be made liable as constructive trustees. by 

reason of their actively participating inthe fraud and breach of 

. . trust that are alleged to have been committed by defendant No. r. 
` Now, the deeds by which the defendants 3 and 3 acquired the 
properties are Exhibits O, G, M and 10. Exhibit O is the Miras 

Patta executed by Aktar Nabi and Hafez Ahammadalla in favour of 

defendant No. a. Exhibit G is the Kobala by which Abdul Kader 

sold six anpas share of the properties to Nepal Chandra Bose, the 
benamdar of defendant No.a while Exhibits M and ro are the 

> other two sale deeds by which. these deféndants acquired title to 
the remaining share. The recitals in almost all these documents 

; |J mention the towliatnana, of 1884 and we might hold that defendants 
2 and 3 had actual notice of the last towliatnama and constructively 

of-the earlier ones. It was recited by the executants in these . 

- |  dócüments that on the face of the towliatnama there was no legal 

- and valid wakí made by the wakif and that the properties were all 

along treated by the heirs of Khidir Buksh as their personal 

properties. They recognised ina vague way their obligation to 


..  ' defray certíin expenses of the mosque but this was more or .lese 

S da xí ae tréated to be a personal liability on the part of the heirs of Khidir 
-“-*- _% Buksh rather than a charge upon the property itself. In the Mirash 

we UE Patta Exhibit O, there was some recital of legal necéssity and the 


.^.indemnity bonds taken by the defendants also show that they had 
some suspicion inthe matter, In my opinion the mere fact that 
. defendanis Nos. 2 and 3 had notice of the towliatnama or of the fact 


os " that-the properties which they were purchasing were comprised in 
] E the towliatnama would not bring: them within the purview of the 
~- > ^" principle enunciated by Lord Selborne in the case mentioned aboye. 


The mere fact that they had notice of a document which was ` 

described as a-towliatnama is not enough, they must be aware of 

~_ the legal effect and implications of the document and they . must 
know that what they were concurring in what amounted to & breach 

, of trust on the part of the trustee. In the case before, us.it appears 


+ — 
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from the evidence that- Aktar Nabi and the other vendor did 
represent to the other defendants that there was not valid or legal 
wakf existing with regard to these properties and they were all along 
being bought and sold and transferred as secular properties. So far 
as outward appearances go there was nothing to indicate that the 
properties were ever treated as wakf properties. and during the long 
course of years extending over half-a century, no member of the 
Mahomedan public ever asserted that these properties belonged to 
the mosque. The towliatnamas as the District Judge himself points 
out, ere not atallclear and unambiguous documents and it was 
: certainly an arguable point whether any valid or legal trust was 
created thereby. Moreover the various circumstances and the long 
course of conduct which I have referred to already do not 
unnaturally raise, a suspicion that there was no’ real intention on 
the part of the settlor to make a wakf. As the properties are now 
held to be wakf properties, these circumstances would not afford any 
protection to the transferees, but they show certainly that the latter 
might not have beware of and actively participated in any act of 
fraud committed by defendant No. 1 and hence could not be 
regarded as constructive trustees, although they might mot have 
acquired any title to the properties purchased by them. No case of 
constructive trust arises in English law, when the transferee has 
notice of a doubtful equity and the document upon which it is 
founded is not unambiguous. (Vide Varii Law of Trusts, 
P. 556, 9th Edition). 

In my opinion therefore the principles of English | Law are not 
at all applicable to such cases, but even if they are deemed to be 
applicable, the defendant Nos. a and 3 cannot be held to be 
constructive trustees on these principles, which could make them 
proper parties toa suit for execution and administration of a trust 
which section 92 of the Civil Procedure Code contemplate. 

Mr. Gupta has laid considerable stress on the judgment of 
Mitter and Rau, JJ. We may even take it that the decision is 
binding on defendant No. a as res /u:frafa. As I have said already, 
Ido not agree with the view taken by the learned Judges, but 
taking the judgment to be correct, it does not affect the present 
position in the least. The allegations made inthe plaint wanted 
to fix on defendants Nos. 2 and 3 the liability as trustees de son for? 
or constructive trustees. The decision of Mitter and Rau, J was 
to the effect that defendant No.2 may bea proper party to a suit 
under section 92 of the Code of Civil ''rocedure, if the allegations 
made in the plaint were proved .In my opinionth &e allegations 
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have not been made out andthe decision of Mitter and Rau, JJ. 
therefore does not stand in tie way. It is conceded by Mr. 
Gupta that the decision would-not be binding on defendant. No. 3. 

Mr. Gupta has argued in the last resort, at any rate, defendants | 
Nos. 2 and 3 might be retained as parties to the suit and the 
decision might be givea in their presence. This is undoubtedly 
the view taken by som» of the other High. Courts in India. It 
seems to us to be opposed to-all priaciples to make: a decision in 
the presence of a particular party with a view to make him bound 


by it when admittedly no relief can bə given against him. The 


matter would have been diffarent if he were a. mere formal or 
proforma party. Itisan arguible point whsther such party would 
have the right of appeal against such decision, although no decree 
was passed agginst him. So far as this Court is concerned, one 
consistent view has been followed throughout,.and we do not think 
that it would-be proper on our part to make a departure in this 
direction. 

The next point raised by thé appellant relates to the identity of 


the properties that are covered by the Towliatnama, Exhibit r. 


On this point, we think that the decision of the Court below is 
right. The argument of the appellants is that plots Nos. 63 and 64 
are outside towliatnama ; "Exhibit r, it is said, includes C. S. plot 
No, 56 onthe south. If one takes məasuremənts from C. S. plot 
No. 56 and proceeds upwards, then according to the dimensions 
given in Exhibit (3) plots Nos. 63 and 64 would stand outside the 
towliatnamg. We do not think that this view is right, although it 
was accepted by the Commissioner who made the local investigatioh. 
The question really is as to what was the southern boundary of | 
the land covered by Exhibit r. The southern boundary is there 
stated to be the lands of Nidus Saheb. This document was 


executed in 1851. In 1861, by . Exhibit 4, Khidir Bux acquired - 
_ the lands of Nidus Saheb. The. northern boundary of that land 
. Was stated to be the pwera dewri of Khidir Bux Khansama. If the 


pucca dewri be on C, S..plot No. 57, then this plot cannot but be 
T, S. plot No. 56, and obviously it would be outside the. wakf. 
Mr. Guha contends primarily on the basis of the map of 1859 that 
the pucca dewri was on C. S. plot No. 56, an] consequently the land 
sold by Exhibit 4 was further to: the south and tallied with 
C. S. plot No. 12, Mr. Guha has however conceded that plot 1 of 
Exhibit Q is C. S, plot No. 56. Exhibit Q is of the year 1884, 
‘and it does not mention any chowdewaii existing on it. On the 
ether hand it mentions a one-storied pucca building. . If plot No, 1 
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of Exhibit Q' is the game as the plot covered by Exhibit 4 and we 


have no doubt that itis so, it must be held that the dew-s a really ` 
stood on C. S. plot No. 57 and not upon plot No. 56. Tt is true’ 
that Mr. Guha’s argument is supported by the relaying of the ^ 
‘ pleader Commissioner who based his local investigation upon the : 


Survey Map of 1859. T, however, agree with the District-Judge that 


the survey map cannot be taken to have shown the dimensions of . 
the structures accurately and to the scale. In these circumstances, >’ 


we think thnt the deeem. of the Court below on this point - 
must stand. 


The last point is one of limitation. As I have said died) no ^ 
relief could be granted against defendants Nos. a and 3, and it is- 
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not necessary to decide the question of limitation so far as they are ~ 


concerned, Ifand when the new trustee institutes a suit against 
defendants Nos. 2 and 3, this question would have. to be ‘decided. 


As regards defendant No. 1 it is conceded that no question of . 


limitation arises. 


The result, therefore, is that we allow this appeal i in Sub The: ' 


decree of the Court below against defendant No, 1 will stand. 


The defendant No. 1 will be removed from his position as Mutwalli ^ 
and a new Mutwalli will be appointed. We think that the plaintiffs -` 
can also claim accounts against defendant No. r and the cross- : 


objection filed by them is allowed to this extent. The reliefs given 
against defendants Nos. 2 and 3 will be vacated and the suit will 
stand dismissed against them. i 

We make no order as to costs in this appeal. Plaintiffs’ will get 
costs against defendant No. r in the trial Court. PEETRI 
Nos. 2 and 3 will bear their own costs throughout. 

Pal, J.:—This appeal is by the defendants a'and 3 in a sit 
under Section ga of the Code bf Civil Procedure. 

The trust in question is an alleged wakf for the upkeep and 
maintenance of a mosque at Raisahebbazer in the town of Dacca. 
The mosque is alleged to have been erected by one Khidir Buksh 
Khansama of the locality and the wakf is alleged to have been 
created by him by a wakfnama dated 27th Baisakh ra58 B, S. 
corresponding to gth ni 1851. "This alleged wakfnamah is Ex. x 
in the case. | 

The properties claimed as appertaining to this wakí are given . 


in the three schedules of the plaint. The property given in Sche- . 


dule A is the same as given in Schedule B as items 2 and 3. 


Item No r of Schedule B is the mosque. The defendants 3 and3 . 
are concerned only with the properties given in Schedule A and in. 


Schedule B, items s and s. 
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In the origipal plaint the properties were described in thé 
schedules only by the boundaries as found in the documents of 


.188: to 1884 (Ex. 3) Subeequently on 241b. September, 1936, in 


course of a local investigation the plaintiff gave the presert boun. 
daries and the corresponding C. S. Daga. ` i 

The plaintiffs ‘are six persons of the locality and they instituted 
the present suit on rst December, 1931 ofter having obtained on 
goth November, 1931 the consent in writing of the Collector of 
Dacca under Section 93 of the Code of Civil Proeedure. 

The suit as originally constituted and instituted on rst Decem- 
ber, 1931 was only against the defendants r and s. The consent 
of the Collector was obtained for the suit as it was thén consti- ' 
tuted. The consent was given on the plaint itself and it was in 
the following items : . 

“(;) Abdul Majid Ostagar, (2) Sheik Ismail Ostagar, (3) 
Sheik. Israil Ostagar, (4) Mia Chand, (s) Golam Ali and (6) 
Abdul Aziz all of Raisahebbazar, Police Station Sutrapur, are 
hereby permitted to file a suit in the Court of the District Judge, 
Dacca, against (1) Sheikh Akhtar Nabi, son of‘late Abdul Jabbar 
of Raisahebbazar and (2) Gobinda Chandra Ghosh afas G. 
Ghosh, son of late Shib Chandra Ghosh of Raisahebbazar, Police 
Station Sutrapur and I hereby give consent to the institution of 
the sult under Section 93 Civil Procedure Code”. 

The defendant No. r was alleged to be sole Mutwalliof the 
wakf and defendant No. 2 who was purchaser of some of the proper- 
ties of the alleged wakf, was alleged to have become a constructive . 
trustee, having received trust property from the trustee, knowing 
the same to be part of the trust estate and was handed to him in 
breach of the trust. í 


The defendant No. 3 is the deity Gonésh Deb Thakur and is 
represented by its Shebait the defendant No, a. The deity was 
added as the party defendant No. 3 only on 3rd February, 1936 
on the application of the plaintiffs. It was alleged that this defen- 
dant also became a constructive trustee like the defendant No. s 
having purchased the trust property from the Mntwali, knowing 
the same to be pert of the trust estite and was handed to it, 
in breach of the trust. It may be noticed in this connection that 
no fresh consent either of the Collector or of the Advocate General 
were obtained permitting this addition of party. l l 
. The following, geneological table will show the position of the 
alleged mutwalli in relation to the alleged wakf and will also show 

the relationship of some of the plaintiffs with the sald wakif. 
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The plaintiffs’ case is :— 
t. That the above named Khidir Buksh Khansama erected 


a Mosque at Raisahebbazar and permanently dedicated to this. 


Mosque the properties described in Schedule A of the plaint for 
its upkeep and maintenance, and in pursuance thereof he executed a 
Wakfnama on 27th Baisakh 1258 B. Ss corresponding to gth May, 
1851 (Ex. 1). 


:. That the property in Schedule C was dedicated to this 


Mosque by one Miran, a stranger to tbe family of Khidir Buksh in 
1866 by a Towliatnama executed by him on 12 Asar 1337 B. S. 
corresponding to asth June, 1866 (Ex. a). 

That Khidir Buksh Khansama appointed his wife Mt. 
Rostom aHas Dana Bibi and his daughter Meherjan to be the first 
Mutwallis of the wakf and that Miran appointed Khidir Buksh 
to be the Mutwalli of the wakf created by him. 

~ fa) That during bis life-time of Khidir Buksh, the wakif, in 
exceride of his power of discharging, dismissing and reappointing 
Mutwallis, appointed his two sons Mia Mahammed.Kasem and 
Mubainmad to be the Mutwallis and then on Muhammad’s death 
appointed by a fresh Towlistnamah dated rsth Jeth. 129r B. S. 


D 


LP, 


corresponding to 27th May, 1884, appointed his son Md. Kasem. - 
his wife Rostom alas, Dana Bibi, his daughters Meherjan and : 


Kulsum and his grandson Md Ismail to be the Mutwallis. 
(b) That the Mutwallis assumed the mutwalliship and all ss 
aéted as such. 


s. That after the death of-the above Mutwallis their heirs - 


. assumed a different attitude and began to treat the wakf property 


as their own private property and eventually the defendant No. 1 
in collusion with the heirs of other Mutwallis created some paper 
transactions and thereby assumed the position of the 16 annas 
owner of the wakf properties; (para 7 of the plaint). (The case 


- of the plaintiffs seems to be that the legal effect of this was to 


constitute the defendant No. 1 the sole mutwalli gf the wakf since 
then). 

6. That the ane No. 1 having thus been the sole 
Mutwalli began to treat the wakf property as his own although at 
the same time he managed and administered the wakf property as 
Mutwalli de som tort. 

7(a) That the defendant No. 1 in collusion with the defendant 

No; s transferred the wakf properties to the defendant No: 2 most 
wrongfully and illegally (para 13). 

(b) That the defendant No: 1 contracted heavy debts and the 


~ 
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defendant No. 2 taking advantage of this involved’ position of the 
defendant No. 1 got him under his unfair and undue influence and 
by the use thereof procured the said defendant No. r to do various 
wrongful and unconscionable things with reference to the wakf 
properties with full-knowledge of the factum of the wakf (para 14.) 

(c) That the defendant No.-1 sold the properties to the defen- 
No. 2 in 1372 B. S. (para 15). 

(d) That the defendant No. a has not been in possession of 
the wakf properties and the rents, profits and income of the wakf 
“properties are now being utilized by him for own use and benefit 
(para 17). 


(e) That the defendant No. 2 knowingly and fiaudulently took 
possession of the wakf properties and has been utilizing the income 
thereof in collusion with the defendant No. r and hence both of 
them are liable to accounting as trustees de son for? (para 19.) — 

8. That by the above transactions the defendant No. 2 became 
a constructive trustee and rendered himself liable to account for the 
rents, profits etc. misappropriated by him. 


9. That the defendant No. z was guilty of various breaches. 


of trust (para 22). 
The plaintiffs claimed the following reliefs namely;— — ' — 
I. removing the defendants 1 and 2 from the position of 
trustees or mutwalliship de jure, de son tort or constructive j 
2. appointing a new mutwalli 


3. vesting the entire wakf properties given in Schedules A, B 
| and C of the plaint in the new Mutwalli 


4. directing accounts of the wakf income coming to the hands 
of the defendants or which but for their wilful neglect, fraud and 
collusion would have come to the funds of the Mosque 

5. settling a scheme for the management of the wakt 


The plaint was subsequently amended when the defendant l 


No. 3 was added as a party on 3rd February, 1936. By the amend- 
ment the defendant No. 3 was alleged to have become a construc- 
tive trustee like the defendant No. e and in place of words 
“defendant No. 2” wherever occurring in the original , plaint, 
the words “the defendants Nos. 3 and 3 " were substituted. 


The defendants 1 and 3 appeared and filed their respective 
written statements on roth March,. 1932. 


The case of the defendant No. 1 tater alia is ;— 
1. ‘That he. was not and is not a trüstee ar Mutwalli de jure, 
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de son torf or constructive and that the property was not at all wakf 


property. 
3. That Khidir Buksh had no intention to make any real wakf 


for the service of the' Mosque. Even after the alleged Wakaf- 
namah Khidir Buksh during his lifetime and after his death his 
heirs gnd succesors all along possessed and. enjoyed the properties 
asserting their personal tight in them openly. 

3. That there was no valid wakf made by Khídir Buksh by his 
so called Wakfnamah of 1258 and there was no real appointment of 
mutwallis, Khidir Huksh or the alleged mutwallis named in the 
Wakfnamahs never managed or administered the properties as wakf 
properties. That neither Khidir Buksh during his life-time nor his 
heirs after his death, nor the alleged Mutwallis named in the deeds 
ever assumed Mutwalliship or acted as Mutwalli of any of the 
properties described in Schedules A, B and C. 

4. That the mosque in question wasa private mosque ; it was 
in the western portion of the residential house of Khidir Buksh and 
there was no access thereto from outside ; only the family member 
of Khidir Buksh’s family could say their prayer in it. 

The case ‘of the defendant No. a fater alta is :— 


‘I. That this defendant being a stranger to the alleged trust 
the present suit under section ga Civil Procedure Code is not 
maintainable as against him and no relief can be obtained against 
him in this suit (para rr). . 

2. That the defendant No.2 not having taken upon himself 
the character of a trustee he cannot be treated as trustee de fure or 
dé son tort, or constructive and ‘the present suit is not maintainable 
aa against him ; (para r3) 5 that this defendant is not and cannot be 
deemed to be trustee de sos tort or liable for accounts as alleged in 
pare 19 of the plaint (para 33). 

3. That the plaintiff cannot get any relief against the defendant 


. No. a without a suit ina competent Court for recovery of posses- 


sion of the properties in his possession ona declaration that the 
same are valid wakf properties. This defendant also denies the 
existence of any wakf as alleged in the plaint and denies the 
allegations of collusion and fraud etc. made in paragraphs 13 to a0 
‘of the plaint. Like Hig defendant No. 1, this defendant also asserts- 
that the property has all along been the secular property of Khidir 
Buksh during his lifetime and.has all along been possessed and 
enjoyed as such by Khidir Buksh during his life time and after his 


death by bis heirs, His case also is that the mosque in question is 
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not at gll a public mosque and there was no dedication of the pro- 
perty to the services of this mosque. 

The defendant No. 3 after being added asa party filéd written 
statement on 4th April, 1936. 

The case of this defendant is, in substance, the same as that of 
the defendant No. s. Tne plea special to his case is that as no 
consent either of the Advocate General or of the Collector was 
taken as required by section 92 Civil Procedure Code for adding 
him as a party defendant and for amending the plant by inserting 
& claim for reliefs against him under section ga Civil Procedure 
Code the suit was not competent. 8s against him atthe instance of 
the present plaintiffs. 

"It may be noticed here that before the defendant No. 3 was 
added asa pariy the suit was once diomussed by the District Judge 
by nis order dated 31st April, 1933. l'ae reasonior this dismisoal 
was this: On aist Marca, 1932 the learned Judge heard the suit 
ona preliminary issue, namely, wasther a suit uüder secuoa g2 
Civil Procedure Code was maintainaola in tnis case without suit 
for a declaration tnat tne property was & trust property. Thé 
learned District judo recorded the tollowing order: ^" Ine defen 
danis deny toar tne property isa puouc crust arall and contend 
boat it is tasir private property. Puo sui cannot proceed unless 
the plaianifs ovtaia d declaration coat TOS property ni truat property. 
It is perfectly true tnac suco a suit could be insituted in tne Court 
of the Subordinate Judge. Bur enis Court has Jurisdiction over cbe 
Property and no userul purpose would be served oy -cOutpe.ting 
the plainuifs co wetitucs te suits. Loe planus are direcex LO 
amond toem plaint aoad pay Court tees witnin & month ; failing 
Wilco tne ouil will De dinuudsed. ” , | 

Poe plaiacufs did uot cumpliy with thus order and consoquouuy 
the sO. Was didinissgd On sie April, 1934. 

Poe piain.uis .necaupoa  preiorred an appeal to Higa Court Tos 
was F. A. No. 1/40L 1934. On adin May, 1935 iu appeal was 
allowed by ine riga Coure ne deca wb reporuxi in 39 
C. W. N. 1103. 

Ine Higa Court held that in a suit. under section ga Civil 
Procsiure Cola i i co.npaceat tor tis Court to decide tae 
question whetber tas trust in respect of waicn the suit 1» brougnit is 
& public charitable trusi or not 4o as Lo attract the appuc.uron of 
section 93 Civil Procedure Code and that a separate suit for the 
declaration that the property is trust property is not necessary: 
It sooms that the defendants respondents conceded this, They 
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however ois to support the order of dismissal on anothér ground 
which was formulated in the judgment thus : 

".It'has been said that as the defendant. No. 2 is an alionee in 
respect of the trust property and the property has been sold to him, 
the suit is not one under section 93 because where a stranger io a 
guit which is purported to have been brought under section 92, 
the guit loses its character as such. In other words, it is said, thet 
it falls outside the range of a section ga suit as soon asa Sianger 


' to the trust has been made a party to the suit. ” 


The learned Judges held : ; 
.1. That it has been consistently held throughout, in 80 far as 
this High Court is concerned, that a stranger to a trust is neither a 
necessary nor a proper party to a stit under section 92 of the Code 


of Civil Procedyre: Badh Singh Dudhuria v. Nibaran oy 


(1); Munshi Golam Mowlah v. Moliah Ali Hafs (a). = 
3. ‘That the question is to be decided on the pleadings as to 


. whether the trust is a public charitable trust within the meaning of 


section 92 Civil Procedure Code and whether such a declaration 
can in this case ba made when the transferee isa stranger to the 
trust so as to be binding on the alienee. => 


3 (a) That in a suit under section 92 a decree cannot be eed 


- against the alienee directing him to deliver possession of the 
' property to the plaintiff, 


V 


(b) That the Court has also no power under this section to 
make a declaration that the property in suit is the trust property 
80 as to bind the alienee, such a relief being also outside the scope 


“Of the section: Abdwr Rakim v. oe Makowmsd (3) ; Jokmion 
Po Mis v. U. Ogh (4). 


4. That the present Cage, powers is one where according to 


' the allegations made in the plaint, the purchaser, defendant No. a 


becomes a constructive trustee, and that the case of 2 constructive 
trustee or dé jure trustee or trustee de sos fort is covered by the 


. provisions of section 9a of the Code of ‘Civil Procedure. 


(a) That the allegations made in the plaint do constitute the 


. defendant No. 2 a constructive trustee, 


() That where & sttanger to a trust receives money or property, 
from the trustee, which he knows (1) to- be part of the trust estate, 


(1 (1909) 3 C. L. J. 431. 

(a) (1915) BC L. J. 4: U 
(Gt NE R SYT A 96s Tobe Re 38 Ca 9) BELLIS. 2 
(4) (1533) 10 Rang. 342. PES 
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v 


krows (2) to be paid or handed to him ir breach of“ the trust, he is’ 
& constructive trustee of it for the persons equitably entiiled, but not 
otherwise : Underhill, Law of Trusts. 

(ii) That “If the alienee be a -purchaser dé the estate - at its 
full value, - then..;......... if he4akes with notice of the trust, whether 


the notice be actual or constructive, he is bound 10 the same extent - 


and imthe same manner as the person of whom he puichased, even: 
nd the conveyance was made to DH uses 2 


(iii) That therefore looking to the averment of the appellants 
in the pleadings, defendant No. 2 isa constructive trustee of the 
wakf property. The suit cannot be said, on the alk gations ‘made 
in the plaint, not to be one falling within the provisions of section ga 
of the Code of Civil Procedure : (Averments in paras 13, T4, 17, 
19 and 20 of the plaint were referred to in the judgment). ` 


The order of dismissal was set aside and it was directed that 


the case be sent back to the District Judge in order that he may 
try the suit in accordance with law. The learned Judges observed ` 


in conclusion that the allegations if proved, are quite sufficient in 


law to bring the suit under the provisions of Section 92 of the a 


of Civil Procedure. X 


: Ag has e been pointed out, after the case thus went back 
to the Court of the District Judge, the defendant No. 3 was added 
as a party defendant on 3rd February, 1936 and the suit finally 


came up for hearing on 3rd April, 19:9 after a local i investigation by í 


a Commissioner. The Commissioner was directed to relay the alleged 


Twaliatnamas (Exs. 1, a and 3) and ‘the 16 documents by which ` 


the defendants-acquired title to the properties and to see whether 
the lands given in Schedules A, B and C cover these lands. _ 


_The suit was ultimately beard on 18 issues, of which issues a, 


4, 5. 6, 10, 37, 12, .1%, will be relevant for the purposes of the | 


appeal before us. 
These issues are : E 


"Is the suit barred by Sections ga and 95 of the Cir Pro- 


cedure Code? 


4- Are the defendants, specially the defcidahü 2 and 3 trustees 
d ike de son tort or constructive ? 


' $. Was there any valid wakf and substantial dedication made — 


by the deeds of 1258, 1973 and 1291, and were these deeds 
intended to be acted upon ? Were they in fact acted upon-? 


- 6, Have the plaintiffs any right or interes} in the mosque ? 


847 
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Have the plaintiffs or the Mahommedan public any right to say 
their prayer in it? [s it a public mosque? 

to, Are the defendants liable to be removed from their post 
tion as constructive trustees? 

I1, Are the defendant No. s and defendant No. 3 bona fide 
purchasers for value without notice ? 

1$. Are the defendants liable to restore possession of the 


wakf properties to the legally appointed mutwalli ? 


‘ts Did the defendant No. 2 and the defendant * knowingly 
and fraudulently take’ possession of the wakf properties and are 
they utilising the rents profits and income thereof for their own 
benefit ? 

.The learned District Judge decreed the plaintiffs suit on 7th 
July, 1939 and ordered as follows: 

“Defendant No. 1 be removed from the position of Mutwalli, 
and defendants 2 and 3 be removed from the position of con- 
structive trustees. A new Muteralli be appointed ; and the wakf 
property (C: S. plots 57, 63 and 64 and the structures standing 
thereon, and the -southern part of (C. S. Plot 55) do vest in the 
Mutwalli so appointed by this Court. A scheme be settled for the 
administration of the wakf property.” 7 


The learned District Jucge held : 

. x. That the mosque in question was a public mosque during 
Khidir Buksh's lifetime and has been to since its erection. 

.2(&) That in the present. case the amendment has not led to 
the enlargement of the scope of this suit and that tbere is no bar 
io ‘the suit proceeding against defendant 3 without fresh sanction 
against him. 

(b) That once a suit has been instituted with proper sanction, 
the question of amending the plaint and adding perties should be 
left entirely to the Court as being in the best position to 
determine the advisability or otherwise of such amendment or 
addition of parties. 

$(3) That on the question whether the defendants 2 aia 3 are 

necessary and proper parties, the decision in 39 C. W. N. r103 is 
binding so far as the defendant No. a is concerned and is an 
authority for deciding in the affirmative so far as the defendant 3 
is concerned, they being constructive trustees in view of the allega- 
tions in the plaint against them. 

(b) That even if it be Buna des defendunia 2 amd;4 die not 
constructive trustees they are still necessary parties. l 

4. That a valid wakf was created by the document of 1258 


Vot, 18.) MICH COURT, 


(Ext. 1) in respect of the properties covered by it, that this was 


intended to be acted upon, and was in fact acted upon, that the 


- em... 
1943. 
Aw | 


8s" 


Twaliatnama of 1isgr (as also that of 1281) was merely intended Gobinda Chandra <, 


to effect some changes in the management without affecting in any 
way the nature or vua of the wakf created by the document of 
1258. | 

(a) That the suggestion of the defendants that this document 
merely created a charge on the property, the property itself being 
left to the heirs of Khidirbuksb is quite unacceptable. 


(b) That the defendant No. 1 was a Mutwalli from birth. 


according to the terms of the deeds: ‘The transactions whereby, 
he says, he acquired ‘interest in this property were by express 
trustees in favour of the defendant who was also then an express 
trustee. f i ; 

5 That the properties covered by the deed of 1258 B.S. 


(Ex. 1) are the C. S. Dags 57, 63, 64.and portion of 6o. This 


portion of 6o has been acquired under the Land Acquisition 

G{a) That the defendants 2 and 3 are neither express trustees 
nor trustees de son forf they did not do anything in pursuance of 
the terms ef the wakf deed or to carry out its objects. 

b) That the defendants 2 and 3 acquired these properties with 
notice of the wakf and are therefore constructive trustees in respect 
of the wakf property in their possession: they are not Zesa fide 
. purchasers without notice. ‘ i 

(i) That the defendant a had himself full knowledge of thé 
wakí when the earliest of these transactions took place—he made 
due enquiries, consulted pleaders, and then took lease of the 
property covered by Ex. O and subsequently acquired, the proper- 
ties covered by Exts. M and ro with full knowledge that all these 
properties were included within a wakf. 

(ii) As permanent lessees and purchasers of wakf property 
with notice of wakf, the defendants 2 and 3 are constructive trustees 
in respect of the wakf properties in their possession: the whole of 
the property (excluding the portion covered by Miran’s Twaliat- 
nama) is admittedly in the possession of the defendants 2 and 3. 

(iii) As to defendants 2 and 2, they took possession of the 
wakf property knowing these to be wakf properties on the strength 
of certain transactions which, they must have known, were beyond 
the competence of the Mutwallis to enter into. Such conduct 
must be treated as fraudulent intended to defraud the beneficiaries 


under the trust, namely, the worshippers. It is admitted that the - 
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defendants 2 and 3 are utilising the rents, profits.and income of 

the wakf properties for their own benefit. They are liable as trustess 

to be removed from their position as constructive. > 
" Dr. Basak appearing for the appellants contends: 

1. That as against the defen lant No. 3 the suit is not main- 
tainable in view of the fact that no consent of the relevant aythori- 
ties was obtained for this suit against bim. 

a. That as against the defendants s and 3 the suit under 
Section ga Civil Procedure Code is not maintainable, in the absence. 
of any case that they had any duty to perform in relation to the 
alleged trust and that there has been any breach in the pue 
of that- duty. 


s. That even assuming that the defendants a and 3 as pur- 
chasers of the trust property could, under certain circumstances, 
be said to be constructive trustees for certain purposes, no relief 
contemplated by Section.9a of the Civil Procedute Code is 
intended as against such constructive trustees. l 

4. That the alleged i was merely a sham transaction and 
was an illusory one : 

(a) That on a proper construction of the alleged Wakfnama 
(Ex. 1), it did not constitute a deed of wakfat all—it did not 
convey any property from Khidirbuksh to God Almighty. 


(b) That even if the document be construed as apparently 

(i) creation of wakf was not at all intended. . 

(ii) it was never intended to give effect to the document. 

(iii) it was never given effect to. 

5. That the construction of tbe alleged Wakfnamah is at least 
ambiguous dz-éuivocal and consequently in view of the fact that 
there: was no--visible change in the user of the property during the 
lifetime of Khidirbuksh and that thereafter the property was all 
along openly enjoyed and dealt with as secular property of the 
heirs of Khidirbuksh, the trust itself was at least a doubtful one 
and the defendants 2 and 3 cannot be said to have taken the 

property withsuch koowledge of the trust and of its breach as. 
would constitute them constructive trustees. 

6. That even assuming that Ex. 1 created a wakf the C. S. 
Dags 63 and 64 are not covered by this ML and are outside 
the alleged wakf. 

4. That in any case the mosque itself being div civis 
family mosque, the wakf for the purposes of this mosque could not 
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be a trust created for public purposes of charitable and a religious 
‘ nature within the meaning of Section 92 Civil Procedure Code. 

8, That even assuming that the mosque was a public mosque, 
residence of the Mutwallis of a/wakf cannot be said to be a public 
purposé of the nature contemplated by Section 92 Civil" Procedure 
Code. 

9. That so far as the défondante 2 and 3 are concerned the 

` claim of the plaintiffs is barred by limitation. 

Mr. Gupta appearing for tbe plaintiffs respondents contends : 

r. That in view of. the decision of the High Court 
(r) the question whether the present suit under Section 92 Civil 
Procedure Code is maintainable as against the defendant No. 2 is 
no longer open and it must be held . 

(a) that the present suit with all the reliefs claimed ene the 
- defendants 1 and 2 is maintainable as against them ; 

(b) that, at any rate, the defendant No. a is a necesssary and 
proper party to this suit and the suit is to be decided in his 
.presence. | E 

2(a) That as against the defendant No. 3, his addition as a 
party defendant did not alter the scope and character of the suit 
and consequently the amendment did not require any consent of 
the Advocate General or of the Collector. i 

(b). That at least his addition as a necessary'and proper party 
to the suit did not require any consent of the Advocate General or 
of the Collector aid cven assuming that no relief under Section 92 


_ Civil Procedure Code is available against him as his addition was . 


not with the consent of the relevant ens the suit is to be 
decided in his presence. Sion 

3. That in the facts and circumstances of this cass the defen- 
danu Nos. 2 and 3 became constructive trustees iir foapéct of thé 


- properties in their possession anda suit with- all-the appropriate . 


. reliefs under section 92 Civil Seas Code is -available i ae 
them. 

-4. That the pu e 1851 (Exhibi " in clear and 
unambiguous terms -created a wakf for the purposes of the mosque 
and that the C. S. Plots Nos 63, 64 and 57 were. covered by this 
wakf. That the evidence on the-record clearly shows that the 
mosque was a-public mosque. 

(a) -Tnat‘the subsequent towliatnamas [Exhibits Z (1 1) and 3] and 


. the subsequent dealings by Knidirbuksh do not show that the ' 


wakíngmah was not acted upon. 
(1) (19359 39 C. W. N. 1103. 
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The learned District Judge found that. the mosque was a public 
mosque at the time when Exhibit 1 was executed. Nothing has 
been placed before us which will entitle us to_differ from this 
view. There might have been some difficulty in this respect had it 
been necessary for us to rely on the oral evidence only at this 
distance of time. But Exhibit 2, the towliatnama by & third party 
i8 there and it is dated asth June, 1866. Nothing could be 
suggested against this document. : 

We shall first of all take up the question whether or not any 
wakf was, in fact, created in this case. Itisthe common case of 
both the parties that if any wakf was at all created, it was created 
by the deed of 1851 which is Exhibit r in this case. l 

Exhibit 1 has been placed before us. Though not without some 
hesitation, we feel inclined to hold that this document, if given 
effect to, created a wakf in respect of the property covered by it. 
The document after reciting that the executant owned and was 
posseased of some Lakhera] land on which stood his pucca building 
stc. and that he,had erected a mosque (Khedai Masjid) on a plot 
of land previously acquired by him, proceeds to say: “ Hence 


‘I make wakf of the abovementioned purchased Lakheraj land and 


building for the ligating of lamps (cherag afruji) of tne above- 
mentioned mosque and execute this towlatnama to the effect 
following.................. " Alter this follows the clause appoinung 
mutwallis of the wakf. The executant did not retain for him even 
the office of the mutwalli. His daughter Mohorjan and his wife 


. Rostom afas Dana Bibi were appointed Murwallu. Standing by 


= 


itself theretore, the document purports to create a wakíof the 
property described in it, Tne object mentioned is certainly a valid 
object to sustain a waki: ddushur Husain v. Abdul (1). 

Dr. Basak contends that tne terms of the document itself taken: ` 
with the subsequent dealiag of the property by the alleged wakif 
himself show that tho wakuf nevor intended to creais any real wakf. 
According to him tne tranwacuon Wasa sham and illusory one, 
the real intention being only to bind down the property for the - 
benefit of the family. Dr. Basak refers to Exaiuit Z (r) Exniolt 3, 
Exhibit Q, Exhibit B and the admitted sucscquent dealings of 
the property by the heirs of Khidirbukah. 

It is not disputed that in order to make out whether the wakf in . 
any particular caso is a real one or not, the intention of the settlor is 
& relevant consideration. Indeed the reality or othermse of the 
transaction will depend upon whether or not the wakif intended 

(1) (1911) I, LL R, 33 All. 400. 
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to divest himself of the ownership of the property : Masuda Khatin : 
Bibi v. M. Ebrahim (1) ; Maharaja Str Mohammad An 


Mohammad Khan v. Musst. Bismillah Begam (a). l 
In examining the intention of the alleged wakif, in this respect 
there is one great risk which must be kept in mind and must be 
avoided by all msafis, It isthe risk of making a confusion between 
the judge's subjective view of the justice of the law itself and his 
view of the character of the transaction really intended by the man. 
Here, for example, the law allows a Mussalman to appoint himself 
and his descendants and heirs to be the Mutwalli of the wakf. He 
may appoint the members of his own family to be the mutwalli 
and may lay down a scheme for the administration of the wakf and 


foresuccession tothe office of the mutwalli He may empower" 


the mutwallis including himself to sell or mortgage the property or 


„to lease itout for any period. He may fix remunerations. for the 


mutwallis and may make the office of ‘the mutwalis descendible 


to his descendan:s in perpetuity. In short while creating a wakfa ' 


Hanabi Mussalman may divest himself of one character and assume 
another character retaining practically the same power, This, by 
itself should not lead a judge to an inference that the min did-not 
. intend to divest himself of the property and did not intend to’ creats 
a real wakf. l 

The document . (Exhibit I) on the face of it creates a wakf, 
Dr. Basak contends that the only object of the wakf that is specified 
in the dead is the lighting of lamps in the mosque and this involves 
an insignificant expenditure. Even this insignificant expenditure is 


_ left at the absolute discretion of the mutwallis. Practically the ` 


whole of the property is reserved for the enjoyment of his own 
family members. The document says “if other issues ate “born 
to me they also will enjoy the abovementioned buildings and lands 
as mutwallis;" Later on as soon as sons are born to Khidirbukeh 


he executes Exhibit Z (1) to make the position of these sons - 


secure. A son dies-and Khidirb uksh comes forward with Exhibit 3 - 


and this time makes a partition of the property amongst the 
members of his family. They again, by Exhibit Q, Khidirbukah 


hinfself, it is alleged, treats this -property as his ‘own secular - 


property and makes a gift of a portion to his wife Rostom Bibi. 


According to Dr. Basak all this show that Khidirbuksh never . 


intended: to divest himself of the ownership aud the alleged waki 


gu. Sous CHA 403, 424 to 438. 
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was not acted upon during his lifetime. After his degth his 


heirs admittedly treated this property as their own secular 
property. 

These are certainly weighty considerations. Exhibit Q, however, 
does not deal with „any of the properties covered by Exhibit rt., 
Plot No. r of Exhibit Q is the only property alleged to be covered 
by Exhibit r. This plot No. r is admitted to be the present 
Cadastral Survey plot No. 56. The learned District Judge found 
that this Cadastral Survey plot No. 56 was not covered by Exhibit 1 
and, as we shall show later on, this view of the learned Judge is 
correct. - l 

Exhibit Z (1) and Exhibit 3 both recite the property as com 
prising the wakf. It may be that after having created the wakf in 
1851, Khidirbuksh hgd no legal right to make fresh appointment 
of mutwallis or to interfere with the user by the mutwallis, But 
as a matter of fact he did so interfere’ and these documents do not 
show anything worse than that. The so-called partition made by 
Exhibit 3 no doubt seems to indicate as if the autbor thereof 
considered himself still not divested of the ownership. He makes 
provision for separate enjoyment by his descendants after his 
life time.. These no doubt might lead to the inference that Khidir- 
buksh did never intend to divest himself of the ownership when 
he executed the document of 1851. But there was that declaration 
of dedication in Exhibit r and this was repeated in all the sub- 
sequent documents. 

The subsequent dealings by the heirs of Khidirbuksh do iot, 
in my opinion, affect the question. If there was areal wakf then 
these dealings were in clear breach of trust. Such dealings will be 
no evidence of the intention of the original settlor. ' 

After thus giving our anxious consideration to the facts in this ' 
case though we cannot say that the position is absolutely clear, yet 
we are hot ina position to declare this wakf as sham and illusory. 
In our opinion there is amplé material on the record to establish 
that Khidirbuksh intended by the transaction evidenced by 
Exbibit 1 to divest himself of the ownership of the properties 
covered by the deed and that as a matter of fact he divested himself 
of such ownership by te transaction and created a real and opera- 
tive wakfr 

As regards the extent of the properties. covered by Exhibit r 
we are in agreement with the finding arrived af by the learned 
District Judge. The appellants befere us contend that the Cadastral 
Survey Dag Nos. 63 and 64 are not covered by the deed of wakf 


-— 
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but that the wakf extends eouthwarda aud: Savers: the. Cadastral 


Survey plot No. 56. Mr. Guba argued this point for the appellants - 


and he mainly relied on the map of 1859, dnd contended that ona 
comparison of the boundaries given in Exhibits 1, 4 and Q with 


the help of the map of 1859, the Cadastral Survey Plot No. 56 will - 
be found covered by Exhibit 1 and consequently taking the —-— 
admitted area of the wakf property as given in Exhibit 3 (namely | |: 


land measuring 39 yards east to west and 45 yards north to south), 
Cadastral Survey plots Nos. 63 and 64 will be outside the wakf. 

The whole argument of Mr. Guha is based on the location of 
what ig named as 'Chowdewari' in Exhibit 1. On the land, dedicated 
by Exhibit 1 stood the 'Chowdewari' according to the recital in 
.that document. This was in 18gr. The southern boundary of the 
land covered by. Exhibit r is given ns the land of Nidue 
Saheb'. 

In 1861 Khidirbuksh purchased the land of  Nidue Saheb from 
ons Mr. Jakin Gregory Nicholas Pogose. This is Exhibit 4. The 
northern boundaries of the land sold “by this document is given 
as “the immediate south of the Pucca Dewari of Kadir Buksh 
Khansama. ” l E 

If the ‘Pucca Dewar?’ be on Cadastral Survey Plot No. 5; then 


this plot must be the Cadastral Survey -Plot No. 56 and obviously 


it was not included in the wakf. Mr. Guha contends on the strength 


of the map of 1859 that this Pucca Dewari was on the Cadastral . 


Survey Plot No. 56 and consequeritly the land sold by Exhibit 4 
was the plot to the south of Cadastral Survey Plot No. 56. ~ So, this 
plot No. 56 was covered by Exhibit-r. 

‘Mr, Guba however admits that p'ot No. rof Exhibit Q is 
Cadastral Survey Plot No. 56. Exhibit Q is of the year 1884. In its 
description of plot No. 1 it does not mention any 'Chowdewari' 
. standing on it. These documents consistently point to Cadastral 

Survey plot No. 57 as the plot containing the ‘Chowdewari’. The 
map of 1859 might be of some help to contradict all this only if 
we were sure that on it the buildings and structures were depicted 
according to some scale. But the map does not even give the 
ditferent plots. It may be noticed.in this connection that the 
' defendants obviously felt no difficulty as to the extent of the land 
covered by Exhibit r as is obivious from the fact that. they did not 
in their written statement makeany case that any of the properties 
acquired by them was not covered by the document. - 
We feel some difficulty in saying that the defendant No. 2 had 
fall knowledge of the fact that the properties acquired by him were 
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covered by the wakf, No doubt the very documents relating to the 
transactions by which he acquired the property pointto the fact 
that he had knowledge of the alleged deed of wakf and knew fully 
well that the property in question was covered by that document. 
These documents are Exhibits O, 15, M, I and ro in this case. 
Exhibit O is the document by which the Cadastral Survey Plot 
No. 64 was acquired by the defendant No.2 from the defendant 
No.1 and another in rgr7. Exhibit 15 is the indemnity bond 
executed by the defendant No. 1 and that other in that connection. 
Exhibit M isthe sale deed by which western part of Cadastral 
Survey Plot No. 63, was acquired by the defendant No. 2 from the 
defendant No.1 in rg25. Exhibit I is the bond by which the 
defendant No. 1 mortgaged the rest of the Cadastral Survey Plot 
No. 63 and the Cadastral Survey Plot No. 57 to the defendant 
No. 2 in 1925 on the same date (the 8th October, 1925) on which 
Exhibit M was executed. Exhibit ro is the sale deed by which the 
defendants Nos. 2 and 3 purchased this mortgaged property (tbe 
Cadastral Survey Plot No. 57 and the eastern portion of 63) from 
the defendant No.1 in rgag. Exhibit O recites “that Sheikh 


Khidir Buksb.................. while in possession and ownership of 
` the lands described ‘in the Scheédüls. sc ov bullt a mosque in 
the locality... seses eese and in connection with creating a wakf of 


the lands of the schedule below and of other properties executed 
a registered Tauliatnama on.the roth Jaistha r291 B. S. and 
appointed his son... as mutwallis. " The Towlatnama 
referred to'in this recital is Exhibit 3 in this case and there is no 
dispute that the plot No. r of Exhibit 3 is the mosque and the 
plots.Nos. 2 and 3 are the lands of Exhibit r. This Tauliatnamah 
refers to the wakf deed and recites the property as the wakf 
property thus created. Exhibit O shows that the parties thereto 
had before them this Tauliatnama. The document says :— "On a 
reference to the abovementioned Tauliatnama dated the rsth of 
Jaistha 1291 B. S. itself the properties enumerated in that deed 
cannot be regarded: as legal and valid wakf properties.” How the 
parties were satisfied as to this we do not know. But this must be 
said that the creation of wakf by the alleged Wakfoama was not 
beyond all doubt. It is clear that the parties had full knowledge of 
the contents of the document and of the fact that they were entering 
into a transaction relating to a property covered by that document. 
Yet if the document itself was of. doubtful operation as creating a 
valid wakf it is difficult to say that the defendant No. a had 
knowledge of the wakf when he acquired this property. The 


~ 


Vor. 78.) . HGH COURT. 


knowledge is the certain perception of truths. It is something more 
than a mere suspicion and perhaps is more than belief. Knowledge 
is firm belief. Belief includes things which do not make a very 
deep impression'on the memory. The difference may only be in 
degree but still there is this difference. Knowledge is clear percep- 
tion of fact. l 

. That the defendant a had a stropg suspicion that Ex. ı might 
have created an operative wakf js evident from his conduct as €vi- 
denced. by the transactions themselves. In Ex. O, for example, in its 
earlier part the document takes care to say that the wakif . provided 
that the Mutwallis would have power to, induct -tenants for the 
purpose of the mosque, ‘and: later it carefully recites the necessity 
for the exercise of this power. With all these precautions the 
defendant No. s purports to make permanent. lease of the land, 
which the document itself declares to be covered by the wakf, 
from two persons who would be Mutwallis if there were a real 
wakf. The premium paid is Rs, s7q0 and the rent reserved is only 
M perannum. He takes an indem nity bond from the lessors by 
way of further security. Exhibit M. also shows the same thing. 


The wakf is recited and it is also recited how the heirs of the... 


wakif are dealing with the property as their own secular property. 
It is again recited that on the face of the Tauliatnama of 1891 
_ B. S the properties mentioned cannot and could not be deemed 
as legal and valid wakf properties. It then says: “Asa matter 


_ OF fact the heirs of Khidir Buksh and the mutwallis named and 


proposed i in the prance deed have not treated the property 


TOP E NS „as wakf property and have been dealing . 


with them in any way they like and makirg transfers”. But if 


there was a real and.operative wakf all these dealings -— merely . 


be breaches of trust and would not change the character of the 


property. Hence immediately-after the above recitals in Exhibit M . 


we find- a cautious recital of necegsity _ for the -transaction created 


by the requirement of the very mosque. “I am not boundand . 


liable to defray the expenses of the, abovementioned mosque from 


. the profits of the abovementioned lands. StillI the vendor—think 


,it proper for the necessities of the abovementioned mosque. The 
lands of the schedule given below yield very little as rent. The 


expenses of the mosque cannot be met by that. For this season * 


property and. the defendant No. a purchases. On the same date 
the rest of the wakf property is mortgaged to the same person by 
Ee I SS four. years later is sold to. him by Exhibit to, 


-— 


¢ 
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This Exhibit ro also contains recitals about the illusory character 
of the wakf. It says ' As a matter of fact Khidirbuksh himself | 
instead of treating the abovementioned property as wakf property 
has dealt with it in the manner he liked”. There is however no 
evidence on the record to support this recital. 

Wé are thus of opinion :— 

I. That Khidirbuksh by Exhibit 1 created a valid nae opera- 
tive wakf for the purposes of the mosque ;. 

2. That the mosque was and still is a public mosque ; 

3. That Exhibit 1 covers the lands of the Cadastral Survey 
Plots 63,64 and 57; 

4. That the defendants Nos. 2 and 3 acquired the lands of 
this wakf for valuable consideeration. 

(a) with full knowledge that the landa were covered - Ex. r 
and  . 

(b) with strong suspicion that Ex. 1 created a valid wakf. 

In my opinion in the circumstances of this case it is not possi 
ble to ascribe full knowledge of the wakf to this defendant. It is 


-» 


not disputed that if there were a real wakf, the defendant No. 1 


would have been one of its mutwallis. Nor can there be any 
doubt that so far as this defendant No. 1 is concerned the suit 
under Section 92 Civil Procedure Code is competent and a, case 
as against him for giving the reliefs claimed under that section in 
the present suit has been made out. The decree of the learned 


District Judge, so far as the defendant No..1 is concerned, there- 


fore, must stand. As the defendant No. r was a trustee no ques- 
tion of limitation can arise so far as he is concerned. 

The question now to be considered is whether the reliefs claimed 
under Section 9a Civil Procedure Code in the present case can be- 
obtained by the plaintiffs as against the defendants Nos. 3 and 3 or 
either of them. 

Section 92 Civil Proeedure Code lays down : 

"(1) In the case of any alleged breach of any express or con- 
structive trust created for public purposes of a charitable or religi- 
‘ous nature, or where the direction of the Court is deemed neces- 
sary for the adminstration of any such trust, the Advocate General 


or two or more persons having an interest in the trust....ccccccsscseses 
may institute a suit, whether contentions or not, in the pricipal 
Civil Court... iei to obtain a decree— 


(a) removing any trustee : 
(b) appointing a new trustee ; 
(c) vesting any property in a trustee ; 
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(d) directing accounts and i inquiries ; 

(e) declaring what proportion of the trust-property or of the 
interest thérein shall be allocated to any particular object of the 
trust ; 

(f) authorising the whole or any part of the tryst property to 
be let, sold, mortgaged or exchanged ; 

(g) settling a scheme ; 

Or 

(h) granting such further or other relief as the nature of the 
case mayrequire. 

4. corssseevee cu DO suit claiming amy of the reliefs specified in 
sub-section (1) shall be instituted in respect of any such trust as 


-is therein referred to except in' ‘conformity with the provisions of that 
sub-section.” 


. In order to make the reliefs specified in ae -section (t) of 
Section 92 Civil Procedure Code available against any person the 
following reguirements must be present, namely ;— 

7. There must be a trust 

(a) expresa or constructive 

(b) created for public purposes. 

(i) ofa charitable 
“sor 
(ii) religious nature. . 
2. The claim to the reliefs must be founded on 
(a) a breach of the trust : 
Or 

(b) a necessity for the adminstration ofthe trust, 

3. So far as the refiefs specified in clauses 

(a) and (d) are concerned the party against whom these reliefs 
are claimed must be a trustee, express or constructive. 

(i) who has been guilty of the breach of trust 

or 

(ii) whose duty it was to adminster the trust. 

It cannot be disputed that a public wakf is a trust for public 
purposes of a charitable or religious nature within the meaning of 
this section and that if the reliefs specified in the section are 
claimed with reference to a wakf, the section applies : Addu/ Rakim 
v. Mohammed Barkat AJ (1). , 

It should also be taken as settled ' 

- I. .that a suit which prays for any of the reliefs mentioned in 
Section 92 Civil Procedure Code in respect of.a trust for public - 

(1) (1998) L. R. 35 I, A 96; 55 Calo. 519 ; 48 C. L. J. 55. 
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"purposes of a charitable or religious uaturé-can be instituted only 
in accordance with the provisions of that Section : 55 I. A 96 (105). 
2(a) that all suits founded upon any breach of trust for public 


" .purposes of a charitable or religious nature, irrespective of the 


. relief sought, do not require to be brought i in accordance with the 
provisions of Section 9a Civil Procedure Code: 55 I. A. 95 (103). 

(b) that if a suit does not claim any such relief as is specified 
in sub-section 1 of section ga, that section is no bar to the main- 
tainability of the suit without the sanction of the Advocate General . 
and in the Court of the Subordinate Judge: 55 1, A. 96 (105). - 

3. That a relief or remedy against strangers to the trust is.not - : 
within the scope of section 92- Civil Procedure Code. Sucha 
relief is not included in ‘clause (h) under the general words 
Further or other relief”: 55 I. A. 96 (tes). l 

C E becaude the words ‘further or other reiie must — 
on general principles of construction be taken to mean relief of, 
the same nature as clauses (a) and (g). 


(b) because, if-the words. be construed as meaning “any vadis 
other than (a) to (g) that the cage of an alleged breach of an express 
or constructive trust may require in the circum stances of &ny 
particular case”, then such construction would cut down sub- 
stantive rights which existed prior to the enactment of the Code of 
1908, and it is unlikely that in a Code regulating procedure the 
legislature intended without express words to abolish or extinguish . 
substantive rights of an.importent nature which admittedly existed ' 
at that time: 55 I. A. 96 (103). 


The substantive righis referred to above are obviously the relin : 


-. that were available toa party as ‘of right without any consent of 
anybody. i 
In the above case their Lordships of the Judicial Committes 
also noticed the divergence of the judicial opinion in India on 
the question whether third parties could or should be made parties 
to a suit under section 92. Their Lordships however, noticed that 
‘the general current of decisiona was to the effect that even if such 
third parties could properly be made parties under section 539’, 
(of the Code of 1882), ‘no 1e]ief could be granted as against them,’* 
In the case before us there is no question that the reliefs claimed 
are those coming under sub-section (1 ) of section 92 Civil Procedure 
Code, The question is not 
.. (2) whether any other relief was. s available against ihe defendants 
Nos, 2 and 3. : ~ 


Ex a id TE 
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and (ii) if so, whether aych a relief conl al be sought for in 
this suit, ; 

but (iti) whether the reliefa claimed in the suit are available 
against them. 

The claim to the 1eliefs in the preaent case is founded on 

(1) the'alleged breach of trust by the defendant No. x (Plaint 
peragraph 22). 


(2) the alleged prvcuration.of breach of trust by the defendants. - 


Nos. a and 3 (Plaint paragraphs 14 and I9) . : 

- (b) the alleged breach of constructive trust and of T de son 
tort by the defendants Nos. a and 3 (Plaint paragraphs 17 
and rg) - 

(4) the alleged necessity for the uinirist dn of the trust both 
of the original éxpress trust and of the constructive trust resulting 
from the breach of the original express trust. 
^ So far as the defendants Nos. a and 3 are concetned the reliefs 
specified in clauses (a) and (d) of sub-section (1) of section gs Civil 
Procedure Code are-claimed against them on the footing. ` 


(1) that they became constructive trustees 


(a) by reason of. their getting the property by. making the 
. defendant Nó. 1 to commit breach of trust by the exercise of ee 
oe 


' (b) by reason of their aeae the wakf property with fai 
knowledge 


(i) that it was such wakf property and 
— (H) that it was being transferred to them in breach of the 


[rust,—such. breach having- been procured by the defendant 


No. 1 and defendant No.2 by the exercise of undue influence. 


Mr. Gupta contends that so far as the defendant No. 2 is con- 
cerned the question is no Jonger open, for determination in view 
of the decision of this Court in 39 C. W. N; 1103 ; it is res judicat? 
between the parties. Mr. Gupta relies on the decisions in Hood v, 
Administrator- General of Bengal (1) and Ram Kripal v. Auf 
Kwari (2). 


Mr. Gupta further contends that irrespective of tlie. question 
whether any other relief is available against these defendants in 


respect of the property in thelr Hands, as soon as it is found that - 


(1) (1925) L. R. 481. A. 187 1 85 CW. N., 9173 I. TUER 499 | 
33 C. L.J. .405. 
* (a) (1885) L R. 111. A, 37 ILL. R. 6 All. a68. 
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there is a;trust of the kind contemplated by the section and -thàt a 
particular property apperfains to the trust, the Court can.at. least 
grant the relief contemplated by clause(c) of -sub-section (1) of 


section 92 Civil Procedure Code as against the defendants Nos. 2 


and 3 as well. His further contention is that if the, ‘defendants 

Nos.'a and 3 took the trust property with full knowledge that it was 

trust property and that it'was being transferred in breach of trust 
then they became: ‘constructive trustees and in that case even the 

relief under clause (a) would be available against.them. Apart 
from the question :whether or not the decision in 39. C. W. N. 1103 
would operate as res judicata,’ so far as fhis question is concerned; . 
Mr. Gupta relies on this decision also as an ad in support of: 
this DEDENIE : i 


l In order to see the exact scope of the decision im 39 C. W. N, 
i103 we must not forget what was the matter for decision before 
thé High Court on that occasion. As has been stated above the 
present suit under section 92 Civil Procedure Code was dismissed 
by the learned District Judge as he was of opinion that as soon as - 
the defendants denied that the property was a public trust and 
contended that it was their private property, the suit under 
section 92 Civil Procedure Code became incompetent. On appeal . 
to the High Court the defendant No. 3 as respondent did not seek 
to support the order of dismissal on this ground. It was conceded 
that the suit could not be dismissed on this ground. The defendant. 
No. 2, however, sought to support the dismissal of the suit so far as 
he was concerned onthe ground that he being a stranger to the 
alleged trust was neither.a necessary nora proper party to the suit 
under section ga. Civil Procedure Code and none of the reliefs 
claimed in the suit was available against him. The learned Judges 
who heard the appeal upheld this contention of the defendant No. 2 
in 80 far as it was only an abstract proposition of law. But so far as 
the present suit is concerned, the learned Judges considered it to be 
one where according to the allegations made in the plaint, the 
purchaser, defendant No. 2, became a constructive trustee anda 
trustee de son tori. Consequently the present suit under section 92 
Civil Procedure Code was held to be competent as against him and 
it was decided that if the allegations made in the plaint be establish- 
ed, then the reliefs claimed in the suit would be available against ` 
bim. ~ » + ` - s | "m "E 

The relevant allegations which if established would make the 
defendant No. 2 a constructive - trustee were referred ‘to by tho 


` 
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learned Judges to be those contained in paragraphs 13, I4, I7. 19 
and ao of the plaint. 

In para 13 of the plaint it was palge that the defendant No. r 
in collusion with the defendant No. a transferred the wakf properties 
to thé defendant No. 2. No such collusion has been established 
in this case. 

- In para 14 of the EEG. it was alleged that the defendant No. 2 
taking advantage of the involved position of the defendant No. r 
get him under his ünfair and undue influence and by the use 
thereof the- defendant No 2 procured the defendant No. r to commit 
breach of trust in respect of the wakf properties. There is absolutely 
nothing on the record to establish 'these allegations of undue influ- 
ence and of procuration of breach of trust’by the defendant No.'e. , 

In para r9 of the plaint it was alleged that the defendant No. a 
knowlingly and fraudulently took possession of the'wakf properties 
and had been utilising the income thereof in collusion with the 
defendant No: r: No fraud or collusion as alleged here has 
been established in this case. Astothe knowledge it has already 
been pointed out that the defendant No. 2 no doubt took the 


property with knowledge of the fact that it was covered by Ex. r. 


There was however some doubt as to whether or not the docu- 
ment at all created a real wakí. In this paragraph it was also 
alleged that the-defendant 2 became liable to accounting as a 
trustee de son tort. No evidence has been adduced in this case 
to show that the defendant No. 2 ever took upon himself the duty 
of the trustee. There is absolutely nothing on the record to make 
him a trustee de son fort. 


In my opinion the averments in the pleadings which if estab- 
lished would have made the defendant No. a constructive trustee 
according to the decision in 39 C. W, N. rro3 have not been estab- 
lished by the evidence on the record and consequently that deci- 
sion does not entitle the plaintiffs to obtain the reliefs claimed as 
against the defendant No. a. 

The law relating to trust is not the same in India as in England, 
The law in India recognises’ no distinction between legal and 
equitable estates : Tagore v. Tagore (1). This was pointed out by 
their Lordships of the Judicial Committee also in Webb v. 
Maspharson (2). Their Lordships observed; “The law of India, 
speaking broadly, knows nothing -of that distinction between legal 
and equitable property in the sense in which it was understood 

(1) (1872) I. A. Supp. 47 (71)1 9 B. L, R. 377 ; 18 W. R. 35g. 

(a) (1904) L, R. gol, A. 2398, I, L, R. gr Calo. 57. 
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when administered by the court of Chancery in England". By the 
law of India there can be , but one owner, and where the property 
is vested in a trustee the. owner must be the trustee: Rani 
Chhatra Kumari v. Mohan Bikram (1). This is the view embodied 
in the Indian Trusts Act, 1882, sections 3, 55, 56 eic. A trust is 
an obligation annexed to the ownership of property and arising 
out of a confidence reposed in and accepted by the owner, or 
declared and accepted by him for the benefit of another, or of 
another and the owner. ~The interest of the benefciary of a tust 
is defined in section 3 of the Trusts Act not as an interest in the 
trust property but asa right against & trustee as owner of the 
trust property. - According to the*definition of trust and of bene- 
ficigry given in section 2 of the Trustee Act, 1882, what in English 
law would be the equitable estats of the Cestui gue twust is only 
the benefit of an-obligaation annexed to the ownership of property. 
This obligation of à fiduciary character can under certain,” circums- 
tances be enforced even against a purchaser for consideration. 
What the Cestwf que trust has is the right to call upon the trustee 
and, if necéssary, to compel the trustees to administer the pro- 
perty so as to give him his dues according to the provisions of the 


=. trust, The position here. in India in this respect is like that in 


American law: Garland v. Archsr Shes (2). 

Whatever may be the position of a purchaser frem a trustee who 
is the legal qwner of the property in the eye of the law,'a purchaser - 
from a mutwalli of a Mugalman wakf isin a very different and pre 
garious position. Unless the mutwalli is expressly empawered by the, 
deed of. wakf to do.so, he has no power, without the permission 
of the court, to mortgage sell or exchange wakf property or - any 
part ‘thereof and a transferee from, him acquires no interest in the 
property by such transfer. Similarly a mutwalli has no power to 
grant a lease of wakf property permanently unless he has been 
expressly. authorised by the deed of wakf lo do so, or unless he 
has obtained the leave of the Court to do so. In the present case 
neither the deed of wakf conferred any such power on the mut- 
walli nor did he take any leave of the court. Unlike a transferee 
from a trustee in English law the transferee froma mutwalli gets 
nothing by the transfer. He becomes a, trespasser pure and simple 
irrespective of the question of any notice or knowledge. 

Then again a mutwalli is a trustee not- in the sense of having in 
him any legal ownership of the property. He no donbt has an obli- 

(1) (1931) L. R. S81, A. 279 5 10 P, 851. l 

(3 [1981] A. C. 312.. 
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gation arising out of a confidence’ reposed in and -accepted by 
him. But ashe himself has no title to the ownership and no 
power to alienate the property, his act of transfer of the property 
may not affect this obligation at.all so as to impose it on the trans- 


feree of the property and make him a constructive trustee. Such 


a transferee has consistently been held by- all the High Courts in 
India to bea person against whom ‘the reliefs specified in sub- 
section (1) bf section 92 Civil Procedure Code -are not available. 
A mutwalli himself is a trustee as the result of some projection of 
ideas. To cloathe an-alienee from him who is otherwise 
a trespasser pure and simple with the constructive trustee- 
ship so as to make the special reliefs under section . 92 
Civil Procedure Code available against him will be & further 
projection. We constantaly cover things up so to speak, by our 
ready made images and thus conceal from ourselves what is new 
-and distinctive in them. l 

In my opinion none of the reliefs claimed in the present suit 
under section 92 Civil Procedure Code is ayailable against the 
defendants a and 3 and consequently the suit as against them must 
be dismissed. ‘ l : 

I am further of opinion that as against the defendant No. 3 
the suit is liable to be dismissed also on the ground that the suit 
ag against him is not competent at the instance of the present 
plaintiffs in view of the fact that no consent of the relayant 
authorities under section 93 or 93 was taken for the purpose of 
adding him. as party defendant. . The amendment "certainly 
enlarged the scope of the suit inasmuch as it sought reliefs in 
respect of the properties in his possession and these reliefs were 
claimed as against him and by his removal.as a constructive 
In the result I agree that the appeal should be allowed and I 
concur in the order made by my learned brother. 


.P.8 5 å K DG. os Appeal allowed. 


193 


July, 20, 


THE CALCUTTA Law JOURNAL. = [VoL 78 
PRIVY COUNCIL 


Present: Lord Romer, Lord Porter, Lord Clauson, Str 
George Rankin and Sir Madhavan Nair. 


ANANTA BHIKAPPA PATIL, l si 
MINOR BY HIS NEXT FRIEND 


GANGABAI KOM BHIKAPPA 
v. 
SHANKAR RAMCHANDRA, PATIL. 


[Ow APPEAL FROM THE HIGH COURT-OF JUDICATURE 
AT BOMBAY.] ] 


Adoption made after the death of last ce-parcener, effect of —Mitakshara Joint 

family properiy—Estate vested in remote heir. y x 

An adoption made after the death of the last oo-parcener in Mitakshara family 
(Le. after the termination of the oo-parcenory) by the widow or mother of a pre- 
deceased collateral who was not his beir has. the effect of vesting the family 
property in the adopted soo, displacing a collatera) of hia who is most remote” 
from a natural brother. j 

The authority to adopt by mother of tho last co-parcener does not come to an 
end on her son's death by reason that he was the sole surviving co-parcener in 
the joint family. . 

Chandra v, Gojarabai (1) and Babu Sakharam v. Lakoo (2) over-ruled, 

Amarendra Man Singh Bhramarbar Rai v, Sanatan Singh (3) followed. ^ 


Privy Council Appeal No. 59 of 1940 from the decision of the 
High Court of Bombay, dated the 16th December, 1937, reversing 
that of the trial Judge. `- : 

. The material facts appear sufficiently from the judgment of their 


Lordships. 
J. M. Parikh and P. V. Subba Row for the Appellan 
S. P. Khambatta for the Respondent. - 


The judgment of their Lordships was delivered by 

Sir George Rankin :—The appellant Anant brought the 
present suit in 1932 to recover certain watan properties from the 
respondent Shankar to whom possession had been given in rga8 
by order of a Revenue Court The properties in suit are the 
patilki right and the patilki watan lands of the village of Alnavar 
inthe District of Dharwar in the Province of Bombay. These 
properties are governed by the Bombay Hereditary Office Act 
(Bombay Act III of 1874) as amended by Bombay Act V of 1886, 
which imposes upon thema special rule of succession whereby 

(1) (1890) I. L, R. 14 Bom, 463. (a) (1937) I. L. R. Bom, 508 (F, B.). 

(3) (1983) L. R. 60 1, A. 2421 57 C. L, J. $93. ` 
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l every female, other than the widow of the last male owner, is 
postponed to every male member of the watan family qualified 
to inherit. No other feature special to watan property was relied on 
or discussed in the Courts in India or mentioned in the printed 
cases lodged by ships are not called upon or prepared to consider 
whether upon other grounds the law applicable to watandars or 
watan property varies from the ordinary Hindu law. 

The family are governed by the Mitakshara and the pedigree 
table hereunder given represents it sufficiently for the purposes of 
the case : 





a d BHULAPP x 
TERETE E 
| | 
Hanumantspps 
D. 1901 | 
| i 
Gundappe | Bhikappa Narayan Ra dra 
D, 1903 D. 1905 D. 1608 
ME l o 
D | bd | 
gei ' Anant aera Hanumant Babu 
. D 1917 Adopted 1930 Defen : 
Plaintif. 


Bhulappo’s sons  Punnüappa and Hanumantappa separated 
long ago—in 1857, and the Alnavar watan with its lands went 
to Punnappa. Narayan, one of his three sons, separated from 
him in his life-time, taking as his separate share two plots or 
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parcels of land represented by Revenue Survey numbers—— and 
ra 


174 
—— which are included in the lands now claimed by the plaintiff. 


I 


Thereafter Punnappa died in 1g01 and his son Gundappa in 1902, 


80 that in 1905 Bhikappa and his minor son Keshay were the only - 


co-parceners in the joint family. In 1905 Bhikappa died, leaving 
his widow Gangabai and the son Keshav. In 1908 Narayan died 
leaving a widow but no issue ; and the widow having in or about 
that year remarried, the two plots which were his separate property 
devolved by inheritance upon Keshav as being his nearest rever- 
sioner at the date of the marriage. Keshav lived till 1917 when he 
died unmarried. At-that date his nearest heir was the defendant 
Shankar, a somewhat remote collateral, who obtained possession of 


the suit properties from the Collector in 1928 ‘despite Gengabei's: 


opposition. Thereupon in 31930 Gangabai adopted the plaintiff 
Anant as a son to her deceased husband Bhikappa and in 1932 
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Anant Bhikapr 
Patil im 
Vv. 
Shankar Ramobandra 
Patil, 


Sir George Rankin. 


v. 
Shankar Ramchandra 
Patil, 


Str George Rankin, 
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as next friend of her adopted son brought the suit which is now 
before the Board. E 

The learned trial Judge gave the plaintiff a decree dated aand 
November, 1933, for possession with inesne profits from the date of 
suit: also a declaration that he is the lawfully adopted son of 
Bhikappa and that as such he is the heir of the last male owner 
Keshay. The High Court on 16th December, 1937, set aside the 
order for possession and mesne profits and qualified the declaration 
by adding the words: '' Except as regards the watan property 
which has already vested in the defendant." They made no 
specific reference to the plots which had belonged to-Narayan and 
the order for possession and mesne profits was set aside without any 
exception being made as these plots. The ground of tho High 
Courts decision was that as the co-parcenary which existed at the . 
time of Bhikappa’s death (1905) had come to an end on thé death 
of Keshav (1917) and the family property had then vested in his 
heir, the subsequent adoption (1930) by Bhikappa’s widow, though - 
valid, would not revive the co-parcenary or divest Keshav's heir the 
adopting widow not being herself Keshav's heir. 

In Chandra V. Gojarabat (1 1), it had been held that on the death 


ofthe sole s surviving co-parcener an adoption to a predeceased 
co-parcener was ineffective to take property which had belonged 
to the joint family out of the bands of the Qu i. heir and vest it 
in the adopted son. The decision was understood "n Bhimalai v. 
Garwnathagosda (3) to mean that the adoption was invalid. In , 
Chandra’s case (1), Bhau and Nana. were undivided brothers. ` 
Nana survived all the other male members of the family and on his 
death-without issue his widow Gojarabai took the family property 
by the inheritance from him, After that Bhau’s widow adopted the 
plaintiff who sued Gofarabai to recover the property. The judg- 
ment of the Court- (Sargent, C. J. and-Telang, J.) was delivered by 
Telang, J., a distinguished learned Judge of special competence on 
questions of Hindu law. The ultimate ground of decision was that 
“ strictly speaking according to the view taken by our Courts, there 
was at Nana’s death no undivided family remaining into which an 
adopted son could be admitted by virtue of hig adoption." 
(P. 471). This reasoning had been questioned by Seshagiri 
Ayyar, J., in Madana Mokana v. Purushothama Ananga (3) also by 
Venkatasubba Rao, J., in Pasyam v. Ramalakshmamma (4). After 


(1) (1890) I. La R. 14 Bom. 463. 
MUSAE 60 I. A. 25; 56 C. Ld » 542. 
e) ES TER’ oe Mad, 38 1105 (III 

(4) (1931) L L R. 55 Mad, 581 (590). 
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Amarendra’: s case (1) had cast further doubt upon it, a Full Bench s UE 
of the High Court of. Bombay had in Bals Sakharam v. Lakoo (2) S MS 


_ dealt with, the matter, the judgment of the Full Bench being that of Anant Bhikappa 
` Beaumont, C. J., with which Wadia, J., agreed and from which Patil 

Rangnekar, J., dissented. In that case as in Chandra’s case (3) Shankar Rauchasdr 
‘the property at the date of the adoption to a  predeceased RUE " 
" 'co-barcener had already vested in, an heir of tho last male holder Sir George Rankin. 
l nearer to him than'a natural, born son of-the predeceased co- did 

parcener would have aon. The present case is different in that 
` the plaintiff, if he is an heir of Keshav; is a nearer heir than tho 

defendant. "The learned Chief Justice dealt: witli both types of cascs 

and held that in nelther case did the adoption have effect to vest 

the property in the adopted son. His view was that an adoption . 

made after the termination'of the co-parcenary does not vest in è 

the adopted son the interest in joint family property which would 
have vested ina natural born son of the adoptive father ; also that 

Amarendra’s case (1) had not disturbed the rule ef law that an 

adoption by the widow of a divided Hindu does not divest any < : 

estate of inharitence unless the estate was then vested in the 

adopting widow as heir either to her husband or to a- -deceased gon. 

Upon that view itis irrelevant that as an heir to Keshav a brother 

would be nearer than the | defendant Shankar. | - 

Thé learned Judges who ) decided the present case in vite High 

Court followed. the Full Bench ruling as their duty was. But their 

Lordships must ex&mine its correctness and for this purpose find it 

necessary to distinguish and separately consider two lines of 

reasoning. 

As the defendant Shankar claims by inheritance from rere 

it might or might nof be sufficient to determine whether by his 

adoption the plaintiff became Keshav's preferential heir. This was 

the ground on which the tria] Judge proceeded, and to tbe two 

plots which had once been Narayan’s this is the only ground of 

claim which the plaintiff can formulate. But in view of the case law 

and the principles which govern the validity of an adoption and 

the rights of an adopted son in cases of succession by inheritance 

and by survivorship, it will be safer to avoid making assumptions to 

taking partial views and to examine the plaintiff's case at its highest. 
Phat case may be put as follows :—That the plaintiff by adoption - 

was invested with the rights of a male member. of =e ond l 


(1) (1933) L. R. 6o 1. A. 243 j 57 C. L. J. 593. ut 
(2) L L. R. (1937) Bom. 508. : i : * oux 
(3) (1890) I. L. R. 14 Bom. 463. 
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the family property as though he was natural son of Bhikappe, and 


_ that his adoption, though made after the death of a sole surviving 


co-parcener, took effect as the happening of a contigency to which 

Keshav’s rights as sole owner had always been subject, in like 
manner as an adoption would have had effect if ithad been made 
in Keshav’s lifetime by the widow of a predeceased co-parcener 
other than his father. This contention may be right or wrong, but 
it is not an argument that the plaintiff is Keshav’s heir. It is an 
argument which cuts into Keshav's right, challenging its character 
as an absolute right and founding on qualifications which. impair its 
completeness. This argument will be considered first. 

. Upon the initial question of the validity of the plaintiffs adop- 
tion their Lordships must refect the view that Gangabai’s power 
to adopt came to an end on her son Keshav’s degth by reason that 
he was the sole surviving co-parcener in the joint family. This 
circumstance would seem, upon the principles declared in: 
Amarendra’s case (1) to have no bearing upon the continuance of 
Cüngabái't authority, ‘As stated by the Board in Fifayatimgji 
Chhattrasingyi v. Shivsangji (2), “ the power of a widow to o adopt 
does not depend upon the question ‘of vesting or divesting of the . 
estate. " Their Lordehips on this point agree with the majority of 
the Full Bench in Bats Sakkaram's case (3} and find themselves 
unable to accept the conclusion of Rangnekar, J,- who supported 


_Chandra’s case (4). The learned Judge seems also to have con- 


sidered it to be settled law (P. 572) that the widow’s power to adopt 
can be defeated by a partition between co-parceners, a view which 
has since been negatived by two--High Courts on very cogent 
reasoning, Bajiro v. Ramkrishna (5) and K R. Samkaralimgum 
Pillai v. Veluckami Pillai (6). Ot Chandra’s case (4) it should be 
remembered that Telang, J. had in r890 to reconcile two lines of 
decisions—those which following Ragkunadka v. Brojo Kiskore (7) 
allowed an adoption to divest co-parceners and those which, as in 
Bhoobun Moyes v. Ram Kishore (8) refused to regard as valid an 


-adoption which would divest persons (other than the adopting 
widow) who had taken by inheritance. He had to find a dividing - 


(1) (1933) L. R. 601. A. 342 ; 57 C. L. ] 593. 

(2) (1935) L. R, 6a I. A, 161 (165) r 61 C. L. J. 336 (340). 
(3) I. L. R. (1937) Bom. 508. 

(4) (1890) I. L. R. 14 Bom. 463. 

(5) I. L. R, (1941) Nagpur 707. 

(6) 1. L, R. (19043) Mad 43. - 

(7) (1876) L, R. 3L A. 154; I. L. R. t Mad. 69. 

(B) (1865) 10 M. L. A. 279 
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line and he drew the line at the death of the last surviving co- 
parcener when the property passed by inheritance and not by 
survivorship. But Asarendra’s case (1) has profoundly modified 
the effect of previous decisions in cases of inheritance and the line of 
distinction need no longer be drawn in the same way. . 


If then the plaintif's adoption was valid, can it be held that 
, it does not take effect upon.the property which had belonged to the 
joint family because there was no co-parcenary in existence at the 
date of the adoption ? On this point their Lordships, differing from 
the majority decision in Bais Sakharaw’s case (2), hold that th 
adoption being valid cannot be refused effect. That the pro 

had vested in the meantime in the heir of Keshav is not of itself 
a reason, on the principles laid down in Amarendra’s case (1) why 
it should not divest and pass to the plaintiff. Keshav’s right to deal 
with the family property as his own would not be impaired by the 
mere possibilty of an adoption (cf. Vesramsa v. Sayamma (a). Bu 
in his lifetime adoption by the widow,of a collateral co-parcene 
would have divested him of part of his interest and the same right 
to adopt snbsisting after his death must, in their Lordships’ view, 
have qualified the interest which would pass by inheritance from 
him," As Appovier's case (3) made clear, the fraction which is al 
any time employed to describe the quantum of the interest of a 
male member of the family does not represent bis rights while the 
family is joint, but the share which he would take if& partition 
were then to be made, His interest is never static bnt increases by. 
survivorship as others die and lessens as other enter the family 
by birth or adoption. What principle requires that the death of 
the last surviving co-parcener should prevent any further fluctuation 
of the interest to which he was entitled, notwithstanding that a new 
male member has since then entered the family by adoption ? 
There is, of courte, some convenience in bringing fluctuation to an 
end, but other principle it is difficult to find. There is force in the 
comment of Seshagiri Ayyar, J., on the Bombay decisions: “ The 
learned Judges seem to tegard the joint family as a ‘gxasi— 
corporation which loses this character by the death of the last 
male member.” Madana Mohana v. Purushothama (s)... A sini 


(1) (1993) L. R. 6o L A. aga } 57 C. nj. 593. 
(2)]. L. R. (1937) Bom, S08, - 
(3) (1938) I. L, R, 52 Mad. a98, 
(4) (1866) 11 M. 1, A, 75. 
(5) (1914) L L- R, 33 Mad, rrog (1115). 
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and as their Lordsbips think, a more adequate view, is that taken by 


the High Court at Nagpur (1): 

“We regard it as clear thata Hindu family cannot be finally 
brought to an end while it is possible in nature or law to add a 
male member to it. The family cannot be at an end while there is 
still & potential mother if that mother in the way of nature or in the 
way of law brings in a new male member." 

And in Pratapsing SAiosing v. Agarsing}i Raisingji (2), it was 
said by Mr. Ameer Ali delivering the judgment of the Board : i 

“Again it is to be remembered that the adopted son- is the 
continuator of his adoptive fathers line exactly asan aurasa son, 
and that an adoption, so for as the continuity of the Hne is con- 


, cerned has a retrospective effect ; whenever the adoption may be 


made there is no hiatus in the continuity of the line. In fact, as 
West and Buhler point out in their learned treatise on Hindu law 
(3rd ed., p. 996, note (a) ) the Hindu lawyers do not regard the 
male line to be extinct or a Hindu to have died: without male 
issue until the death of the widow renders the continuation of the 
line by adoption impossible.” l 

Taking first the simpler case where the adoption has been made 
by the widow of a pre-deceased collateral of the last surviving 
co-parcener, their Lordships find it difficult upon the foregoing 
principles to discover in the death of the latler before the adop- 
tion any ground for denying that the interest of the adoptive father 
or any part of it passes to the adopled son. Telang, J., in 
Chandra’s caso (3) considered that this result would lead to much 
inconvenience and embarrassment, because more than one widow 
in the family might retain a right to adopt, and because an adop- 
tion not made until: after the death of the last male holder would 
defeat his chance to ebtain by parlition a separate allotment of 
property descendiblé to his own heirs, "The learned Judge very 
fairly said tbat "although the possibility of such difficulties arising 
is not to prevent the rule of law from being enforced, it is entitled 
lo weight in the consideration of the, question whether the rule 
does really extend as far as has now been indicated.” Their 
Lordships are not greatly impressed by the supposed grievance 
Bs regards partition, bul they are bound to contemplate the possi- 
bility of more than one adoptibn being made in a family after the 
death of a sole surviving co-parcener. They see no reason, how- 


(1) I. L, R. (1941) Nagpur 707. 


(a) (1918) L, R. 45 L A, 97, (107) | 1. L, R. 43 Bom, 778, 
(3) (1890) 1. L, R. 14 Bom, 463 (471 473). 
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ever, to anticipate that such a^ case would ordinarily present any ee 

new or formidable difficulty. The"second or third person to be 1943, 
adopted would, like the first, take his place in the family a’ son = Anant Bhikappa 
to his adoptive father, and the interest of the person or persons Patt 
already entitled by adoption must fluctuate to make Toom for the Shankar Ramchand 
“newcomer. oo 


In the present case the adopting widow was the mother of the Sir Geerge Rankin. 
last surviving co-parcener. Her power;jto adopt could nòt have Em 
been exercised in his lifetime and if exercised after [his death 
cannot, as their Lordships think, be given’ any less effect than 
would have attached to an adoption made ` after his death by the 
widow of a predeceased collateral. It must vest the family pro- 
perty inthe adopted'son on the "same principle, displacing any 
title based merely on inheritance from the last surviving co- 
parcener, Qn the latter's death it might well be, as already 
noticed, that his mother was not the Only lady who as widow of 
a pre-deceased co-parcener still retained the right to adopt a son; 
If the rights of both were exercised and the other plaintiff is deprived 
from any share in the family property the plaintiff would have no 
logical defence on thd footing that he was merely Keshav's heir. zi 

In Bals Sakkaram's case (1) the question whether the adop- 
tion does not divest property in favour of the adopted son was 
referred to the Full Bench in a double form (question II (a)-and 
(b) I. L, R. 1937 Bombay at pages 543-4) according as the person 
in whom the property at the date of the adoption had already 
vested was an heir of the last male holder #sarer or remotar than 
a natural son of the adoptive father would have been. In both 
forms the question was answered by the Full Bench in the nega- . 

tive, because il was not considered that the adoption could be 
allowed to have any divesting effect after the co-parcenary had 
come to an end. But if, as their Lordships hold, it can have such 
effect, it becomes necessary to observe. that remoteness from the 
last male holder has not relevance or effect as an answer to à 
claim by the adopted son to derive an interest in the family pro- 
perty from his adoptive father. Ifthe adoption constitutes the 
person adopted the nearest heir of the last male holder, that is ~ 
an alternative or additional ground of claim and one which 
proceeds ona different basis, In their Lordships’ Opinion the 
plaintiff's claim to the lands other than the two parcels which sal 
belonged to Narayan is mdde out independently of his being shown 


(1) ILL. R., (1937) Bom, 508. 
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idis to be the person who is nearest in the line of Keehav's heir accor- 

1943 ding to the special ryle which governs waten property. But it is 
_ Anant Bhikappa arian! to consider this last mentioned ground of claim in 

order to decide whether the plaintiffs adoption has divested the 

_Shanksr Ramohandra | defendant of these two parcels of lands which were not in 

Paul. 'Keshav's hands joint family property but his separate property 

„Sir George Rankin. and in which Bhikappa at no material time had any interest what- 
ever.’ 

As Bhgotun: Moyses case (1) was understood in Bengal [cf. 
Faisuddin Ali Khan- v. Tintowrt Saka (a), it involved that no 
(adoptse son could claim as preferential heir the estate of any 
rperson other than his adoptive.íather if such estate had vested 
before the adoption in some heir other than the adopting widow. 
So too in Chasdra's case (3), Telang, J.; understood it to involve 
ane the estate of one on whom the inheritance has devolved from a 
- lineal heir of the husband. Similar views could be cited from 

other High Courts. The question is whether after Amarendra’s 
case (4) these propositions still hold good. Their Lordships 
_think that they do not. Neither the present case nor Amarendni’s 
case (4) brings into question the rule of law considered in 
Bhubaneswari Y. Nillkomui (5) [cf Kalidas Das v. Krishan 
Chandra Das (6)] and stated by the Board to be that “according 
_ to the law as laid down in the decided cases, an, adoption -after 
the death of a collateral does not entitle the adopted son to come 
in as heir of the collateral.” Their Lordships say nothing as to 
these decisions which appear to apply only to cases of inheritance 
and which do not seem to have proceeded on the footing’ that 
the adoptions in questions were invalid. But in Assarendrn’s 
case (4) Faisuddin s case (2) was among those cited to the Board 
(L. R. 60 I. A. at p. 243). Yet Bibhudendra, the last male owner 
`- of an impartible estate, having died unmarried, his mother adopted 
Amarendra, and it was held by the Board that this adoption 
divested Banamali, in. whom at Bibhudendra’s death the estate 
had vested by virtue of the family custom. And in the later case 
of Vijaysingji Chhatrasingyt v. Shiosangji (7) the Board stated the 


(1) (1865) 10 M. I. A. 279. 

(3) (1895) I. L, R, 22 Calc. 565, 

(3) (1890) I. L. R. 14 Bom. 463 (469). 

(4) (1933) L. R. 6o I. A. 249 ; 57 C. L, J. 593. 

(5) (1885) L. R. rb I. A. 137 ; I. L. R. 12 /Cak. 18. 
(6) (1869)9 B. L. R.F, B. 103; 11 W.R A. O, J. tr. 
(7) (1995) L. R 62 I. A, 161 ; 61 C, L, J. 336. 
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effect of their previous decision by saying that "the adoption in- iet 

that case which was made by a widow after the death of her, 1943. 
natural son without leaving a son or a widow, was found 19 be Anant Bhikappa. 
valid though the estate had vested ina collateral of the son." In HRS 
Vijaysingj?s case (1) itself the suit of the paternal; uncle. and Shankar Ramchandra 
nearest heir of the last male holder was held to be defeated by Patil, c 
an adoption made by the latter's mother after his’ death ; though Si George ree Rankin, 
in the High Court it had been held that the widow could not == 


make an adoption which would have vested in the uncle. A 
certain difficulty in interpreting these decisions of -the Board 
arises from the absence in either judgment of a statement that the . 
impartible estate descended as joint family property or as separate 
property: and in Baly Sakhkaram's case (2) the learned Chief 
Justice seems to have thought that they were to be ‘explained on ` 
the footing that a sort of co-parcenary was subsisting. This, 
however, is not the explanation of either decision. In neither 
case had the question whether the impartible estate descended as 
joint or as separate property been 90 raised at the trialas to be 
satisfactorily cleared up in the Courts in India. But on the appeal 
to His Majesty in Council Asmarendra’s case (3) was clearly 
‘argued and decided on the footing that the estate ^ was 
separate property. This is expressly stated both at .page 243 
of the sixtieth volume of Indian Appeals and at page 643 of the 
twelfth volume of the Patna series of the Indian Law Reports. 
The language of the Board's Judgment in Vifaysingji’s case (1) 
may be thought applicable to either of the two positiong, but they 
clearly followed Amarendrn’s case (3) and they say that in the 
presence of the adopted son “the plaintiff cannot inherit the estate” 
(P165) ] 

Now an impartible estate is not held in co-parcenary (Sartaj 
Kuari v Deoraj Kwari (4) though it may be joint family pro- 
perty. It may devolve as joint family property or as separate 
property of the last male owner. In the former case it goes by 
survivorship to that individual, among those male members who 
in fact and in law are undivided in respect of the estate, who is 
singled out by the special custom, e. g., lineal male primogeniture. 
In the latter case jointness and survivorship are notas inheritance 
from the last male owner in the order prescribed by the special 


(1) (1935) L. R. Gal. A. 161 (165) ; 6r C. L. T. 335. 
(a) I. L. R. (1937) Bom. 508. 

(3) (1933) L. R. 6o I. A. aga; 57 C. L. J.:593. 

(4) (1888) L. R- 15 I. A. 51; I. L. R. 10 All. 97a. 
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custom or according to the ordinary law of  jnheritance as modified 
by the custom. The zemindari propérty claimed in Amarendra’s 
case (1) was adjudged to belong to the adopted son on this last 
mentioned principle—that is, as heir of the last male owner. 

If the effect of an adoption by the mother of the male owner 
is to take his estate out of the hands of a collateral of his who is 
more remote than a natural brother would have been and to- 
constitute the adopted person the next heir of the last male owner, 
no distinction can in this respect be drawn between property 
which had come to the last male owner from his father and any 


: other property which he may have acquired.  Keshav's separate 


watan property devolves not on his mother who would be his heir 
at the general law but on the nearest male in the line of heirs; 
and if the plaintiffs adoption as son to Bhikappa puts him in 
that position, his right to succeed cannot be limited to such watan 
property as Keshay derived from -Bhikappa: On this ground ‘the 
appellant’s suit succeeds as regards the two parcels of land which 
Keshav inherited from Narayan. 

Thei Lordships will humbly advise His Majesty that this 
appeal should be allowed, the decree of the High Court dated 16th 
December, 1937, set aside, and the decree of the -Subordinate 
Judge of Dharwar dated sand November, 1933, restored. The res- 


pondent will pay the appellant's costs of this appeal and of both 
the Courts in India. 


Herold Shephard : Solicitor for the Appellant. 
T. L. Wilson & Co.: Solicitors for the Respondent. 


A, T. M. Appeal allowed, 


(1) (1933) L. R. 6o I. A, 242 ; $7 C. L. J. 593. 
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' PRESENT: Zord- Atkins, Lord Thankerton, Lerd Porter, — 


Lord Clauson, ard Sir-George Rankin- - 4 


'MORARJI GOCULDAS & CO. 
A D i 
THE SHOLAPUR SPINNING AND WEAVING 
CO. LTD. AND OTHERS 


| Ox APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
BoMBAaY. | 


- Agency—Termination of —Misconduct, nature of. 

The respondent company is a joint stock company carrying on business at 
Bombay as spinners and weavers of cotton, jute and other fibres ; the indivi- 
dual respondents, along with two other original delendants how deceased 
were the directors of the respondent company by resolution.terminsted the 
employment of the appellants as managing agents of the respondent company. - 

. As regards the misconduct necessary to justify the termination of the acad 
lant firm's employment as managing agents of the company : 


Held, that in each case the question must be whether the misconduct proves, 
or reasonably apprehended, has such a direct bearing on the employer’s business, 
Or in the discharge by the employee“of that part of the employer's business ip 
which he is employed, as to seriously affect or to threaten to serlously affect 
the employer's business or the cmployee’s efficient discharge of his duty to his 
employet. The nature of the particular business, and the nature of the dutles 
of the employee, will require to be considered in each case order to arrivé 
at a just conalusion on the question. 


Privy Council Appeal No. 3g of 1942 by the- Plaintiffs against 
the judgment and decree, dated the rath October, 1938 of the 
High Court of Bombay in its Appellate Jurisdiction, affirming the 


judgment and decree of that Court in its Original Civil Jurisdiction, . 


dated the sth February, 1938, by which the suit of the appellant 
was dismissed. 


The material facts were stated in their Lordshipe' judgment. 
D. N. Pritt, E. C. and IF. W. Page for the Appellants. 


Sir Herbert HENRI fe and S.P. iii for the - 


Respondents. 

The judgment of their Lordships was delivered by 

Lord Thankerton :—The appellants, who aré a merchant firm 
carrying on business in Bombay, seek to recover damages from 
the respondents in respect of the alleged wrongful termination of 
their employment as managing agents of the respondent Company. 
By judgrhent and decree dated the rath October, 1938, the High 
` Court of Judicature at Bombay, in its Civil Appellate Jurisdiction; 
affirmed the judgment and decree of that Court in its Original Civil 


n 


Octeber, 21. 
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Jurisdiction, dated the r5th February, 1938, by which the suit 
of the appellants was dismissed with costs. 

The respondent Company is a joint stock company carrying 
on business at Bombay as spinners and weavers of cotton, jute and 
_ other fibres; the individual respondents, along with two other 
original defendants now deceased, were the directors of the respon- 
dents Company who passed the resolution, dated 27th January, 
193%, which terminated the employment of the appellants as manag- 
ing agents of the respondent Company. 

The respondent Company was formed in 1874, and by clause VI 
of the memorandum of association it was provided as follows :— 

“That the firm of Morar}i Goculdas and Company of Bombay, 
Merchants, or whatever member or members that firm may for 
the time consist of, shall be the agents of the company, so long 
as the said firm shall carry on business in Bombay or until they 
shall resign, and they shall receive a commission of M annas per D 
on all the yarns and other material manufactured and sold by the 
company ; should however the company during any one year be 
unable to declare a dividend of 4 per cent. owing to their profits 
being less than that amount, the agents shall only be paid one- 
third of the above commission.” 

In 193r important changes were made in the partnership of 
the appellant firm, out of which arose the troubles which caused 
the termination of their managing agency. The account of these 
changes may be conveniently taken from the judgment of the 
learned Chief Justice :— ~ 

“The circumstances in which the present plaintiffs were 
appointed to, or assumed, the position of, managing agents of tbe 
Company are as follows:—In 1930 the Company was in financial 
difficulties, and a petition to wind up was presented by a creditor. 
In order to ‘get out of their difficulties, it was essential for the 
Company to secure further finance, and the usual practice in this 
country is for finance to be provided for the joint stock companies 
by their managing agents. So the Company approached Morarji 
Goculdas and Company, to see whether they could provide the 
finance. At that time there were three partners in the firm, 
Ratansey, Tricumdas and Shantikumar. They were not able to 
provide the money themselves, but they entered into negotiations 
with two Calcutta firms known as the Jhajharias and Dhandhanias, 
and eventually it was agreed that these two Calcutta firms should be 
admitted as partners in the firm of Morarji Goculdas and Company, 
that they should advance 12 lacs of rupees to the Company, and that 
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they should also be appointed as selling agents of the Company. 
Those negotiations were completed early in 1931, and on the 19th 
February, 1931, three documents were executed, first, an agreement 
between the existing partners in Morarji Goculdas and Company 


dig 


P.C. 


1943. 
d 
Morar]i Goculdas & 


of the one part and these two Calcutta firms of the other part, The Shola 


by which the two Calcutta firms were admitted as partners in 
Morarji Goculdas and Company. Í will refer more particularly. to 
that agreement hereafter. Then there was a second agreement, 
as hypothecation agreement, between ‘the Company and the two 
` Calcutta firms, by which the Calcutta firms agreed to advance 
-T12 lacs of rupees to the Company on certain security, and there 
was further an agreement between the Company and the 


Calcutta firms by which the firms were appointed selling 


agents. There was no actual agreement between the Company 
and Morarji Goculdas. and Company, as managing agents of the 
Company.” 

It should be added that under clause 8 of the first of these 
agreements, by which the two Calcutta firms were admitted as 
partners of the appellant firm, it was provided that so long as 
moneys remained due by the Company to the two Calcutta firms, 
under the hypothecation agreement, the two Calcutta firms should 
act as managing partners. 

It was not long after February 1931, that differences began to 
arise between the Jhafharias, as represented by their principal 
_ partner, Ramdhandas, and the Dhandhanias, as represented by 
their principal partner, Lokenathprosad, and these differences 
undoubtedly led to the passing of a resolution by the directors of 
the Company, at a board meeting on the a7th January, 1933, 
which was in the following terms :—“That the agreement of the 
. employment of Messrs, Morarji Goculdas and Company, as manag- 

ing agents of the Company and the employment of Messrs. Morarfi 
Goculdas and Company, as managing agents of the ag ee 
determined.” 

On the 8th March, 1933; the present suit was &led by the 
appellants in the High Court of Bombay, in which they claimed 
as relief, in the first instance, declarations of the invalidity of the 
resolution of the 27th January, and of the continued subsistence 
of their managing agency agrebment with Compdny, and asked 
for relative injunctions ; alternatively, they asked for damages for 
wrongful termination of their said agreement and employment as 
. managing agents of the Company. The alternative claimed for 
damages is the only one now insisted in by appellants, - - 
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The termination of the appellants’ employment was justified 
by the respondents on the ground of misconduct and it is clear 
that the: employment of the appellant firm as managing agents not 
being in dispute, the exact foim of the contract of employment 
or its duration need not be considered, the only issue being whether 
the appellants were guilty of misconduct sufficient to justify the 
termination of the contract. In answer to a demand for further 
particulars, the respondents filed particulars of specific instances 
of neglect, mismanagement and misconduct in 13 paragraphs. 
The specific charges have all failed or been withdrawn, and need 
not be considered ; and the question really rests upon the existence 
of quarrels between the partners of the appellant firm of such a 


nature and duration as to seriously impair their capacity to dis- 


charge their duty to the Company as managing agents and prejudi- 
cially affect the interests of the Company. -On this question the 


- learned Sessions Judge held, on the-evidence, that the quarrels 


between the partners were such as to be detrimental to the interests 
of the Company and to justify the termination of the employment. 
On appeal, this finding has been concurred in by the High Court, 
in its Appellate Jurisdiction. These concuirent findings of facts 
were challenged before their Lordships on two familiar grounds, 
vís., (1) that there was no sufficient evidence to justify the findings, 
and (2) that the learned Judges had misdirected themselves in 
law as to the misconduct necessary to justify the termination of 


- the appellant firm's employment as managing agents of the Com- 


On the first contention, it is sufficient to stale that in the 
opinion of their -Lordships there was ample evidence to justify 
the findings; a perusal of the judgment makes this abundantly 
clear. The admissions of Ramdhandas would have been sufficl- 


- ent by themselves. 


On the second contention, the appellants’ main contention, 
as their Lordships understood it, was that the same principle did 


- not apply to agent in the position of the appellant firm as in the 


case of miaster and servant, and that the principles applied in 
Pearce v. toster (1) did not apply in this case. In the opiaion of 


their Lordships, this involves a wrong approach to the question. 


In each case the question must-be whether the misconduct proved, 

or reasonably apprehended, has such a direct bearing on the 

employers business, o? on the discharge by the employee of that 

part of the employer's business in which he is employed, as ta 
(1) (1886) 17 Q. B. D. 535. 
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seriously affect or to threaten to seriously affect the employer's 
business or the employee's efficient discharge of his duty to his 
employer. .Tho nature of the particular business, and the nature 
ofthe duties of the employee, will require to be considered in 
each case in order to arrive at a just conclusion on the question, 
but the principle remains the same, and their Lordships are unable 
to find that the Court below, in the present cage, have failed to 
apply the correct principle. 

Their Lordships, accordingly, are of opinion that the present 
appeal fails and should be dismissed .with costs, and they will 
humbly advise His Majesty to that effect. 


H. S. L. Polak & Co + Solicitors for the Appellants. 
T. L. Wilson & Co: Solicitors for the Respondents. 


A. T. M. : Appeal dismisssd. 


FEDERAL COURT. 


PRESENT : Sir W. Patrich Spens, Knight, Chief Justice, Mr. Justice 
S. Varadathariar and Mr. Justice Zafrulia Khan. 


WI. V. NARASINGA RAO AND ANOTHER 
n f. 7 
VYSYARAJU SURAYYA RAJU AND ANOTHER. 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE 
aT MADRAS.] 


Retief—Indgbtednsss—Matras Agriculim-ists Relief Act, 1998, section 3 (H) 
Proviso D—"Lendkolder of an estate under the Madras Estates Act, 190 &’— 
Estate transferred ts anether Prevince—Constitution Act, section 389— 
Constitution of Orissa order, 19390—Para 11 of the Order in Council. 


The appellants (father and son) are mortgagors, who hed executed a mort- 
gage bond in favour of the first respondent on March, 37, 1929, seouring repay- 
ment “of a sum of Rs. 26000, with compound interest” at 14, annas 
per oent per month, with yearly rests and gave as security (a) a house in Berham- 
pore town, (bja village named Kumari in Kurla estate, Aska Taluk of the 
then Ganjam District and (c) a village named Tharlipeta, situate in the Tokkali 
Talak, also included in the Ganjam District at that time, The appellants, as 
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“118 . "tak catcbrra Law jounman [Vor 78. 


P.C. owners of Kumari and Tharlipeta, are ‘landholders of estates’ and if both the 
1944. bstate are taken into account, the appellants will be excluded from the defi- 


eT "UM nition of ‘Agricnituris?’ in section 3 (ii) of the Madras Agricglturiss Relief Act, 
= _ 1938 by reason Oa the two estates taken together pay more than 
Vrsresis Surarr Rs, 500 as peshkush, | 

iin UT Kumari which pays more than Rs. Soo by way of —— See, 
‘cluded in the Orisa Provinco and Tharlipeta which pays a 'poshkush of less 
than Rs. Soo continues to be part of the Madras Presidency. When Orisse 
was constituted into a separate Province in Aptil, 1996, the old Ganjem District 
of thé Madras Presidency was divided into two parts, one portion being retained. 
- in the Madras Presidency and tacked on to the Vimgapatam District, The 
Madras Agriculturists Relief Act became law on 22nd March, 1938, but there was 

- no similar legislation in Orissa till Jane, 1939. ~ 


The present sult wad instituted on 3rd March, isa tives dubiis EE 
Court in the Madras Presidency, praying for a redemption decree on the taking 
of accounts between them and the mortgagee andvlaiming that the acoounts - 
should be taken not on the basis of the terms of the bond but in accordance with 
the provisions of thé Madras Agriculturists Relief Act: 


Heid,'that the mortgagors (appellants) were excluded from the benefit of the 
Madras Agriculturists Rellef Act. : ` 


That the words *landbolder of an estate under dhs Madras Estates Land 

bs Act, 1908" ocourring in Proviso D to the definition of ‘Agriculturist’ in the 

Madras Agriculturists Relief Act; 1938 are applicable as well to an estato in 

the areas transferred from the Madras Presidency to the Orism Province 

as to an ostate which remained in the area now constituting the Province of 

The Constitution" of Orissa order 1936, came info operation on Ist April, 

1935. The order contains provision (paragraph 11) in the pert relating to the 

transitional period,- that is the’ period between 1st April, 1936, and Ist 
April, 1937 : 7 

, Held, that paragraph 11-0f the Order in Council is tobe read along with 

paragraph s6. ‘The object and effect of Regulation I of 1936 was not to onact 

- a law for the transferred area, but t& provide "how certain provisions’ of law * 

: assumed to be In force ln. the transferred areas should be interpreted in view of 

^ the changed ciroumstanoes. ] 


Proviso to paragraph 8 of the Adaptation of Indian Laws Order, 1937 did 
for the rest of the Madras Presidency what section 7 of Regulatfon I of 1996 
did for the transferred areas, the underlying assumption in both cases being 
that the pre-existing laws continued to operate as before, subject to the rule 
of construction enacted by the Regulation and by paragraph 8 of the Order in 
Council respectively. ] 

- "That the estate Kumari was governed by Madras Estates Act, 1908 ; that 
the Kurla estate was included In the words of proviso D to the definition of 
‘Agriculturist’ in the Madras Agriculturists Relief Act. " 

It was contended that after the promulgation of the Orissa Order (which came 

S into operation on 1xt April, 1937,) all Madras Acts which theretofore continued 
| ` tò operate in the transferred areas ceased so to operate : ` dx 
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Held, that this contention was not warranted by the language of the proviso. 


Its purpose is not to terminate the operation of any law in any particular aree, 
but only to provide a particular rule of construction and even that only in’ respect 
of “the application of any enactment to Madras", i 


Heid, further, that the appellants should not be deprived of an opportunity to 
put forward their claim under the Orissa Money Lenders Act. 


Federal Court Case No. IV of 1943. 
Appeal by the Mortgagors. 
The material facts are stated in the judgment. 


Mr. N. Rajagopala Iyengar (with Mr. A. S. RaghavaRao) 
instructed by Mr. Ganpat Rat (Agent) for the Appellants. 


Sir Alladi Krishnaswami Atyyar (Advocate General, Madras) 
(with Mr. Sardar Raghbir: Singh and Mr. C. Sambastom Rao) 
instructed by Afr. S. P. Verma, ( Agent) for the Respondent. 


The judgment of the Court.was delivered by 


Sir W. Patrick Spens, C. J. :—This appeal raises a short point 
turning on the construction of a clause in the Madras Agriculturists’ 
Relief Áct, 1938. That enactment made provision for the relief 
from indebtedness of persons comprehended in. the definition of 
f'agriculturist? in Section 3 (fi) of the Act. Out of the general 
scope of this definition, certain classes of persons were excluded 
by four provisons. The fourth of these provisos, numbered D, 
excluded any person who was “a-landholder of nn estate under 
the Madras Estates Land Act, rgo8, or of a share or portion thereof 
in respect of which estate, share or portion any sum exceeding 
Rs. 500 is paid as peshkush Qr any sum exceeding Rs. roo is paid 
as quit rent, fodi, kaf/ubadi, poruġpu or the like, or is a farm under 
the Malabar Tenancy Act, 1929, who pays any sum exceeding 
Rs. 500 as land revenue to the Provincial Government ". 

The appellants (father and son) are mortgagors who had 
executed å mortgage bond in favour of the first respondent on 
March 27th, r929, securing repayment of a sum of Rs. 26,000, 
with compound interest at 14 nunas per cent. per month, with yearly 
rests. The security comprised three items of property, namely, a 
house in Berhampore town, a-village named Kumari in Kurla estate, 
Aska Taluk of the then Ganjam District, and a village named 
Tharlipeta, situate in the Tekkali Taluk, also included in the 
Ganjam District at that time. The appellants, as owners of Kumari 
and Tharlipeta, are “landholders” of “estates” and it has not been 
disputed that if both the “estates” are taken into account, the 
appellants will be excluded from the definition of “agriculturist” by 
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reason of proviso D above setout, because the two estates taken 
together pay more than Ra. 500 as peshkush. 

It however happened that when Orissa was constituted into a 
separate Province in April, 1936 the old Ganjam District of the 
Madras Presidency was divided into two parts, one portion being 


retained inthe Madras Presidency and tacked on to the Vizaga- 


patam District, the other portion being incorporated in the Orissa 
Province. The position now is that Kumari which pays more than 
Rs. sco by way of peshkush has been included in the Orissa 
Province and Tharlipeta which pays a peshkush of less than Rs. 502 
continues to be part of the Madras Presidency. The Madras 
Agriculturists’ Relief Act became law on March aand, 1938, but 
there was no similar legislation in Orissa till June 1939. This suit 
was instituted on March 3rd, 1939, in a Subordinate Judge's Court 
in the Madras Presidency. The first appellant who was the sole 
plaintiff (his sons being impleaded as defendants) prayed fora 
redemption decree on the taking of accounts between him and the 
mortgagee ; and he claimed that the accounts should be taken not 
on the basis of the terms of the bond, but in accordance with the 
provisions of the Madras Agriculturists’ Relief Act. 

It was contended on behalf of the appellants that to exclude a 
person by reason of proviso D to the definition of ‘ agriculturist" 
in the Act, two conditions must co-exist, namely, that the estate 
to be taken into account must be an estate situate within the 
Madras Presidency and that a peshkush of not leas than Rs. 500 
must be payable to the Provincial Government of Madras. A case 
like the present .does not seem to have been present to the mind of 
the Legislature. And asa matter of reason or policy, it is difficult 
to see why the Legislature should have thought of treating a person 
who owned two estates within the Province differently from one 
who owned tro estates of which one was situate within the Province 
and the other in a neighbouring Province. The only question there- 
fore is what is the effect of the language employed by the Legisla- 
ture. It was recognised by counsel for the appellant that his 
contention as to the peshkush being payable to the Government of 
Madras could not receive support from the words “ to the Provincial 
Government " at the end of proviso D, because the intervening 
words “ jodi ”, '* kattubads ", " poruppu ", etc might include pay- 
ments to landholders and not to the Government and as a matter 
of grammar it would therefore be impossible to tack on the words 
"to the Provincial Government" to the words relating to "peshkush". 
It was nevertheless contended that that result must be reached, 
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because clause (a) of the definition speaks of “ land in the Province 
of Madras” and of the assessment being made dy the Provincial 
Government, This does not seem to us to warrant the inference 
which we were asked by the appellants to draw. Clause (a) of the 
definition is the enabling provision, but the provisos are only in 
the nature of disabling or excluding clauses. A person must no 
doubt possess agricultural or horticultural land inthe Province of 
Madras before he can at all become entitled to claim the benefit 
ofthe Act. But his prima face claim on the ground of the posses- 
sion of such property might, as shown by the provisos A, B and C, 
be excluded even on account of his possession of properties outside 
the Province of Madras. The scheme of the provisos is that certain 
classes of personsare, by reason of their general financial position 
or the nature of the interest they possess in landed propérty, out- 
side the categoty of those whom it was the policy of the Legislature 
to relieve by the provisions of the Act. The payment of peshkush 
exceeding a ceriain amount, like the payment of Aattubads or 
porupps exceeding a certain amount was merely taken as a measure 
of the status or financial position of the payer ; and for this purpose, 
it would make no difference whom the payment was made to. It 
máy even be argued with some plausibility that the use of the words 
‘t to the Provincial Government " at the end of proviso D and their 
absence after the words “ paid as peshkush " in the middle of the 
proviso justifies the inference that in the latter case it was not 
intended to take into account only the amount of peshkush payable 
to the Madras Government. 

The main argument in support of the appeal therefore was that 
unless the estate to be taken into account was situate within the 
Madras Presidency as now constituted, its owner could not be held 
to fall within the description of a “ landholder of an estate under 
the Madras Estates Land Act, 1908” inthe proviso. It was com- 
tended that only an estate which was governed by the Madras 
Estates Act in 1938; when the Madras Agriculturists’ Relief Act was 
enacted, could be comprehended by these words and that we must 
therefore take ‘into account only the Tharlipeta estate in the present 
case. A possible &nswei to this contention may be that the word 
“onder” in the expression “ under the Madras Estates Land Act ” 
only means “ as defined in” ; in this view, the reference to that 
Act would only be a way of describing the property and need not 
necessarily imply that the estate should be governed by the provi- 
sions of that Act. It is however unnecessary to base our conclusion 
on this ground, It was admitted on behalf of the appellants that 
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the Madras Estates Land Act was even now in force in the areas 
transferred to the Orissa Province: from Madras and that Kumari 
was therefore governed by the Act. But it was argued that the Act 
was not groprio vigore in operation in the transferred territory and 
that therefore the Kurla estate could not bean estate included in 
words of proviso D. It will be convenient to refer to a few statutory 
provisions and Orders before examining this contention. 

Section 289 of the Constitution Act provided for the formation 
of the Province of Orissa and the incorporation therein of such areas 
separated from the Presidency of Madras as might be specified in 
an Order in Council. Under sub-section (3) of that Section, the 
Order in Council may contain provisions with respect to the laws 
which, subject to amendment or repeal by the Provincial or, as the 
case may be, the Federal Legislature, are to be in force in any 
part of Orissa. The Constitution of Orissa Order, 1936, came into 
operation on April rst, 1936. While transferring certain areas trom 
the Madras Presidency to the Orissa Province, paragraph 26 of that 
Order provided that the provisions of the Order should not be 
deemed to have effected any change in the territorial application of 
any enactment, notwithstanding that that enactment was expressed 
to apply or extend to the territories for the time being under a 
particular administration. If the matter had stood here, there could 
be little doubt that the Madras Estates Land Act would have 
continued to operate srvprio vigore in the transferred areas, in spite 
of their transfer to the Orissa Province. The Order, however, 
contains another provision (paragraph 11) in the part relating to the 
transitional period, that is, the period between April rst, 1936, and 
April rst, 1937. Paragraph rr states that the provisions of 
Section 71 of the Government of India Act (meaning the Act of 
1915) shall apply to the whole of Orissa and Regulations may bè 
made thereunder accordingly. Under this power, the Governor- 
General in Council made Regulation I of 1936, entitled a Regulation 
to declare the law in force in the Province of Orissa. This Regula- 
tion terminated the operation of certain Madras Acts in the 
transferred areas, but as regards other enactments, it made-the 
following provision by Section 7:— ' ` 

“Subject to the provisions of paragraphs 16 and 17 of the 
Government of India (Constitution of Orissa) Order, 1936, all 
enactments, other than enactments repealed by this Regulation, 
made by any authority in British India and all notifications, orders 
otc, which were immediately before the first day of April 1936 
jn force in any of the areas comprised in the Province of Orissa 
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shall, in their application to such areas, be construed as if refe- isis 
iences therein by whatever form of words to the authorities, 1944. " 
territory or Gazettes mentioned in column r of the First Schedule rT, v, Narasinga Rao 
were references to the authorities, territory or Gazettes respec- Tanan Sa 
lively mentioned or referred to opposite thereto in column a of the Bins 

said Schedule." l 

In the Schedule, item 3 (a) directs that “the Presidency of — 
Madras” must be construed as referring to “the areas separated 
from the Presidency of Madras and forming part of the Province 
of Orissa”. It has been contended on behalf of the eppellants 
that the result of this Regulation, read in the light of paragraph ~ 
1I of the Orissa Order in Council, was to terminate the operation 
of the Madras Estates Land Act as such in the transferred areas 
and to enact for this area à new Actin the same terms, We are 
unable to accede to this contention. Paragraph 11 of the Order 
in Council must be rend along with paragraph 26 and reading the 
Regulation in the light of these two provisions, ‘it is reasonably 
clear that its object and effect was not to enac a law for the trans 
ferred areas, but to provide how certain provisions of laws assumed 
to be in force in the transferred areas— obviously under paragraph 
36 of the Order in Council—should be interpreted in view of the 
` changed circumstances. 

It was next argued that the proviso to paragraph 8 of the Adap- 
tation of Indian Laws Order, 1937, had a material bearing on the 
case. The paragraph is in the following terms :— ' 

“Tn any Indian law in force immediately before the commen 
cement of this Order, any reference by name or description to 
any territory shall, unless the contiary intention appears or unless 
it has been, or is by this Order, otherwise expressly provided, 
be construed as & reference to the territory which bore that name or 
answered to that description at the date when the enactment con- 
taining that name or description came into operation" 

The proviso says— 

"that in the application of any enactment to Madras, Bombay, - 
Bihar or the Central Provinces, references in that enactment to 
Madras, Bombay, Bihar or the Central Provinces, as the case may 
be, shall be construed as exclusive of so much of those Provinces 
‘respectively as was separated therefrom on the constitution of the f 
Provinces of Orissa and Sind.” 

Two contentions were founded on this proviso : (1) that after 
the promulgation of this Order ( which came into operation on 
April rst, 1937), all Madras Acts which theretofore continued to 
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Operate in the transferred areas ceastd so to operate, and (a) 
that the word “Madras” used in any subsequent Madras- enact- , 
ment like the Agriculturist’ Relief Act could only refer to the 
Madras Presidency exclusive of the transferred areas. The 
second contention does not seem to us to be correct in that broad 
form. Being only a proviso to what is contained in the main 
portion of paragraph 8, the proviso can affect only laws in force 
before April rst, 1937, because it is only those laws that are dealt 
with by the opening words of paragraph 8. Further, the word 
“Madras? inthe expression ‘Madras Estates Land Act" is only 
& part of the destriftion of the Act and does not bear on the 
"application of the enactment". And the first contention does 
not seem to be warranted by the language of the proviso. ‘Its 
purpose is not to terminate the operation of any law in any par- 
ticular area, but only to provide a particular rule of construction 
and even that only in respect of "the application of any enact- 
ment to Madras". It appdarsto us that this proviso did for the 
rest of Lhe Madras Presidency what Section 7 of Regulation I of 
1936 did for the transferred areas, the underlying assumption in 
both cases being that the pre-existing laws continued to operate as 
before, subject to the rule of construction enacted by the Regulation 
and by paragraph 8 of the Order in Council respectively. 

We accordingly think that the words “landholder of an estate 
under the Madras Estates Land Act, 1908”, occurring in proviso 
D to the definition of "agriculturist" in the Madras Agriculturists’ . 
Relief Act, 1938, are applicable as well to an estate in the areas 
transferred from the Madras Presidency to the Orissa Province as 
to an estate which remained in the area now constituting the 
Province of Madras. The learned Judges of -the High Court at 
Madras were therefore right in holding that the appellants were 
excluded from the benefit of the Madras Agriclturists Relief 
Act, 1938. 

It is stated in the judgment of the High Court that the only 
contention urged in the appeal related to the claimto relief under 
the Madras Agriculturists’ Relief Act.- We were however told 
thataclaim was also made for relief under the Orissa Money- 


- lenders’ Act, as per ground No. 9 in the memorandum of appeal 


to the High Court. As we have already stated, the Orisea Act 


was passed only in June 1939 and no relief on the basis thereof 
could have been claimed in the plain. The Advocate-General 


: of Madras who appeared for the contesting respondent admitted 


that the contention based on the Orissa Act was mentioned by 
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counsel for the appellant when he .opened the appeal before the F.C. 
High Court, but he added that the contention was not persisted 44, * 
in when he poinded ont certain objections to the sustainability of T. V. Narasinga Rao 
the claim. He was however not prepared to say that the con- y Y Sure 
tention was abandoned. Before us, he mentioned three" prima TS in 
facts objections: (r) that the question whether the contesting Spens, C. J, 
respondent was a moneylender within the meaning of the Orissa — 
Act might have to be tried as a question of fact; (a) that. Orissa 

Act made provision only for cases where a moneylender was 

suing as a plaintif, which is not the case here ; and (3) that the BEEN" 
relevant section in that Act was framed only asa direction to the 

Court not to award more than a certain amount by way of interest 

and that the Orissa Legislature could give such a direction only 3 
to courts situate in that Province and not to courts situate in other 

Provinces. As we propose to remil the case to the High Court 

for a consideration of the questions arising under tbe Orissa Act, 

we do not wish to say anything that may seem to prejudge the 

issue or prejudice either side. "We required the Advocate-General . 

to mention his objections only to see whether they were so 

obviously well-founded as to make a remand unnecessary. As re- 

gards the second and third objections, we are not satisfied that there 

may not be.answers which should at least be considered by the 

Court whilst the possibility that it might be necessary to have 

further facts found could not be allowed to deprive the appellants ' 

` of their rights under the Orissa Act, if otherwise they should be 

found entitled thereto. In a redemption .suit, the accounts be ` 
tween the parties nave to be taken once for all and their rights 

declared and it will not be just to deprive the appellants of an 

Opportunity of putting forward their claim under the Orissa 

Act. If necessary, it will be for the High Court to direct the court 

of first instance to try any issues of fact that this Spee! of the case 

may be found to involve. : ~ 


It was suggested before us that the appellants’ claim to relief 
under the Orissa Act might once forall be heard and decided by 
this Court, This did not seem to us to be the appropriate course 
to adopt It would deprive us of the benefit of a judgment of 
‘the High Court on the point and, as above indicated, it might be 
necessary. ina particular view to direct a trial of questions of 
fact We accordingly: set aside the decree of the High Court 
and remit the case witha direction that the High Court shall hear 
. and determine the appellants’ claim to relief under the provisions 
of the Orissa Moneylenders’ Act and pass such further decree or 
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order as may seem to it appropriate, in the tight of the conclusion 
that it may come to on that question. 

The appellants have failed on the only point which they 
pressed before the High Court ;`and for the omission of the High 
Court'lo deal with the question raised under the Orissa Act, the 

appellants are themselves to blame. They must accordingly pay the 
costs of the first i a in this appeal. 


A. T, M. l Appeal allowed : 
Case remanded. 
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Present: Sir W. P. Spens, Knight, Chief Juste, 
Mr, Justice Varadachariar and Mr. 
Justice Zafrulla Khans —— 


i R. SUBBAROVAN AND OTHERS 


L 


Tv. 
THE KING-EMPEROR. 


- 


i APPEAL FROM THE Hion COURT oF JUDİCATURE 
AT MADRAS]. 


Furlediction—Appoal to` Federal Couri—Acguiital of one af the accwad— 


- -section sfa) of Ordinance No. XIX of 1943, {f applies to other accused, 


` Eight persons, inoluding tht (oor appellants, were tried under the provisions 
of Ordinance No. II of 1942 by the Speoldl Judge, on charges of criminal 
conspiracy to commit various offencesand also on charges of substantive offences, 
The trial resulted in the conviction of the appellants, who wero on 11th May, 
1943, sentenced io rigorous imprisonment ranging from 3 to 5 years and of one 


" Ramaratnam who was senténced torigorous jmprisonmeut for 7 years, Tho 
` Special Judge submitted the case for review under section 8 of the Ordinance. 


Ordinance No. XIX of 1943 was promulgated before the review could be com 


- pleted. 


Tho convicted persons appealed under. settled 3 (2) of pines No, XIX td 
the High Court, with the result that Ramaratnam was goquitted and the appeals 
of the others were dismissed. Under section 205 of the Constitution Act, a 
eertifoate was granted ; l Í 


. Held, that as the case fell within is purview of section 4 of Ordinance 


- No, XIX of 1943, the proceedings before the Special Judge were vold and the 
- base was tO be transferred to the appropriate Court for inquiry and trial, iH 


t 


Vou. 78.) . FEDERAL COURT mM : 
| Piare Dusodh and ethers v. The Kig- Emberor (1). 


That the Federal Court cannot entertain appeals by other acwused and dispose 
of thém finally, Against these other acoused proceedings are- to be taken in 
accordance with the provisions of section 4 of Ordinance No, XIX of 1943. 


The expression *proceedings' “In ‘section 8 of Ordinance No. Il of 1942 ^ 


comprises the whole of the proceedings before a Speclal Judgo and hence where 
In any such proceeding any One of several convicted” persons tried together 1a 
sentenced to death, or to fransportatlon for life, or to Imprison ment for a term 


Of 7 years or more, a review becomes obligatory under olguse (a) of the section, - 
not merely in respect of such convicted person, but in respect of the. 


whole case. 
Federal Case No. LYII of 1043, (Criminal Appeal) 


_ Mfr. Ramditta Mall (with Mr. M. S. Venkatarama Ayyar) 
instructed by Afr Maunit Lal Agent, for the Appellants. ` 
Sir Alladi Krishnaswami, Aiyar (Adgocats-General, Madras) 
_ (with Mr. N. Rajagopla Jyemgur) instructed PY. Mr. Ganpat Fai, 
Agent, for the Respondent. - - 


The judgment ofthe Court was delivered by 


Spens, C.J. s—-Eight persons, including tho four -appellants 


before us, were tried under the provisions of Ordinance No. II 
of 1942, by the Special Judge for the Presidency town ‘of : ‘Madras 
at Chingelput, on charges of criminal conspiracy to commit various 


offences and also on. charges” of substantive. offences. The- trial’ 


resulted in the conviction of the appellants, who were sentenced 
to rigorous imprisonment ranging from three to five years and of 
one Ramaratnam- who was sentenced to rigorous imprisonment 
for seven years. The judgment of the Special Judge was pro- 
, nounced on rith May, 1943. The proceedings before the Special 
Judge were by virtue of. the sentence passed on Ramaratnam, 
subject to review under section 8 (a) of the Ordinance. Before 
the review was completed, Ordinance No. XIX. of 1943 came into 
force. We have held in Fare Dusadh and others V. The King 
Emperor (1) (Case No. XXXV of 1943) that a case like this fell with- 
in the perview of section 4 of that Ordinance, with the result that 
the proceedings had before the Special Judge must be treated 
as void and the case must be deemed -to be transferred to the 


appropriate court under that section for inquiry and ‘trial in. 


accordance with the provisions of the Criminal Procedure Code, 
What actually happened in this. case was that thé convicted 


persons preferred appeals under section 3 (2) of Ordinance ` 


: No, XIX to the Madras - High Mid with . ne To that 
(1) (1943) 78C. L. J. 14: ` i 
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1944. 
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Ramaratnam was acquitted and the appeals of the others were 


~ dismissed. The High Court granted a certificate under section 305 


of the Constitution Act and the case of the appellants is now before 
us on appeal- 

It was urged on. benalf of the Crown that section 8 (a) of 
Ordinance No. II of 1942 was applicable only to the case of 
Ramaratnam, and that the cases of the appellants were governed 
not by section’4 but by section 3 (2) of Ordinance No. XIX, and 
that we could accordingly entertain “their appeals and dispose of 
them finally. It was contended that though the proceeding be- 
fore the Special Judge in respect of all the eight accused peraons 
was a single trial, as soon as the convictions were recorded the 
proceeding with;respect to each of them became in law a separate 
proceeding for the purposes of section 8 (a) of Ordinance No. II,- 
and that a review was obligatory only in respect of the proceeding 
relating to Ramaratnam ; the proceedings relating to the appellants 
not being subject to review &t all. We are unable to accede to 
this contention. In our judgment, the expression ‘proceedings’ 
in section 8 comprises the whole of the proceedings before a 
Special Judge, so that wherein any such proceedings any one of 
several convicted persons tried together is sentenced to death, or 
to tránsportation for life, or to imprisonment for aterm of seven 
years or more, a review becomes obligatory under clause (a) of the 
section, not merely in respect of such convicted person, but in 
respect of the whole case. 

If the contention advanced on behalf of the Crown were to be 


"accepted, the result in this case would be that with regard to 


Ramaratnam the proceedings had before the Special Judge and 
the judgment of the High Court on appeal must be treated as 
void and his case must be deemed to be pending before the appro- 
priate court under section 4 of Ordinance No. XIX, while the 
cases of the appellants must be disposed of finally by us. They 
were all tried together on charges of criminal-conspiracy, and one 
of the contentions raised in. the grounds of appeal on behalf of 
the appellants is that as the result of the acquittal of Ramaratnam 
by the High Court and the discharge or acquittal of three of the 
original eight accused by the Special Judge, vital links in the 
chain of the conspiracy have been knocked out, so that the charge 
of conspiracy against the appellants must fail on that ground 
alone. It is obvious that that contention could not be finally 
disposed of by us so long as the matter of the guilt of Ramaratnam 
was still thé subject of judicial determination. We mention this 


a 
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merely to reinforce our view that ‘proceedings’ in section 8 of 
Ordinance No. II must be corstrued as meaning the whole case and 
not merely the case or cases of the convict or convicts sentenced 
to seven years' imprisonment or a severer punishment. 

The result is that the appeal is allowed and ‘it is declared that 
in place of the order of the High Court confirming the convictions, 
there shall be substituted an order directing further proceedings 
in the case to be taken in accordance with the provisions of section 
4 of Ordinance No. XIX of 1943. 

A. T. M, Appeal allowed, 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nastm AR and Mf. Justtee 
KR. B. Fal. 


THÉ — AND LANCASHIRE INSURANCE" 
COMPANY LIMITED 


p. 
"BENOY KRISHNA MITRA.* 


Equitable morigage—kExecution of promissory note and handing over of tiile 
deed — Embesslement cf mons;—Remedy open to the person these money 
was embessied—Tort frasance—Quasi contract—Centract Act (JX of 1873), 
ssttions 14, 23—Consent, when free—Coercion, when can be pleaded— 
Undue infittenco—Agreemeni to stifle prosscution—Pieadings—Object. ' 

Per Pal, J.: Embezrlement is a crime as also a tort and so far as the 
tortious liability involved in it is concerned, the remedy of the injured is an 
action for uuliquidated damages. Embezzlement may also create z relation 
within the confines of what may be said to be guasi contract. 

A person who obtains a benefit from a tort committed by him at the expense 
of another is under a duty to compensate the other for the value of the benefit 


thus received. Actions oan be based on such unjust enrichment, To require 


the wrong-doer to pay the value of what he has improperly received is ordi 


narily demanded by justice. When embezzilement takes place, the injured 


*Appeal from Original Decree No. 222 of 1939, with Cross Objection, against 
the decree of Narayan Chandra Bose Esq., Subordinate Judge, 3rd Court of 24- 
Parganas, dated the 21st September, 1939. 

(1) (1851) 20 L, J. Ex. a50. 2 


` 


129 


Hj 
C 


| 
b 


i 


R. Sobheroyan: i 
The King-Bmperor, 
Spens, C C. F. 


1 


a 


THE CALCUTTA. LAW- aa [Von 18. 


party may waive the tort and seek his remedy ın mi pased On gwast 
contract for ‘money had-and recetyed’ 1 Noate v. Harding (1). No party is 
bound to sue in tort, where by converting the action into one of Ga oon- 
tract he does not prejudios the tort-fea sor. , — . 


In the present case, at thé time when the promissory note attended with 
the deposit of title deed by way of collateral security was obtained, the rights 
of the plaintiff were: "(I To prosecute the defendant criminally. .(II). To 
claim from him the payment In damages (unliquidated) for the tort. (II) To 
-waive the tort afd claim from him the repayment of the debt ‘for money had and 

For the criminal act of the defendant the plaintiff not only had the right 
to prosecute, but ft was also his duty to do zo, This duty wasa social and not 

‘a legal duty: Jonés v. Marionath Shire (1). The platritiff was not made legally- 
bound either to prosecute the delinquent or to lodge information of the offence 


" anywhere, ' 


Though the plaintiffs claim in tort would have bee anliquidated digas 
and thus ín private settlement rights have been open to bargaining, in view 
of the dature of the tort In the present case, its walver would give rise to a 
definite debt and the Court would be in & position to. see TAEDE dr not there 
had been any undue bargaining, ; e - 

Embersiing.of plaintiffs money is a tortious act for which the defendant . 
became Liable to pay damages (unliquidaied) to the plaintiff. From the, nature 
of the tortious act the plaintiff -was entitled to waive the tort and seek relief 
for money had and reoleved. This would entitle the plaintiff to reallse from 
the defendant the éntire amount defaloated, by him. -The consideration for 
the promissory note executed by the defendant by way of reparation, for the 
loss caused by him to the plaintiff by misappropriation by himself of the money 
belonging to the plaintiff was the plaintiff promise to abstain from PUDE the 
defendant for money had and received. . 

. The possible o Haei DON ion the pour note and the siluis a uo 
might be— 

(1 The promisee's — not to prosecute the defendant (promisor) 
criminally. This i» illegal consideration, where the offence being . non- 
compoundable and its compromise being opposed to public poly... Án agree- 
ment to compound a :ron-compoündable offence is forbidden by law in India, 
and when such an agreement constitutes the consideration for or be the object 
of an agreethent, it will fail to develop into a contract. - 


An agreement to stifle prosecution i any partir cae a vas a question 
of fact. . : 

QM): The promisee’s undertaking not to sue the defendant in iige Or 
for money had and received for the tort. This ls perfectly legal. AP 

The consideration for the transaction. being the lee A cats NE 


-sua the defendant in damages or for money had and recatred, isa lawful one. 


The object of the agreement is not the stifling of prosecution. a 
Per Nasim AH, J.: "At the'time when.the defendant erecuted the -promis- 
sory note In suit and deposited the title deed ho knew PAT A oe eee 


“7 


(1)- [1899] + Ch. D. 173 (18. -= 
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the money which he had misappropriated. It thay be that at the time whed he . - 


executed the promissory note In sult and deposited the title deed “he was under 
.an apprehension that he might be criminally prosecuted : 


Held, that it could not be inferred that this apprehension’ in | bis s mind Was. 
capon py Pete oniho paot ot the palatine i e d 


~ Strong language is not conclusive evidence of an SINTE to compound a. 
felony or tp stifle prosecution: Ward v. Lloyd (1). 


If a debt really exists, the right to sue for lt must. be upheld’ even although 
there may have been a threat by the creditor of criminal proceedings : nee Y. 
Lloyd (2). 


Proof thàt there has actually been imd committed is unnectasary> It is 
-unnecessuy that each party should understand that the one is making his 
promise in exchange or part exchange for the promise of the other not to prose- 
cute or continue. prosecuting.’ Reparation is to be encouraged ; DIIEOTIPUR: 
Banking Corporation Limited v. Sm. Durgesh Nandini Dati (1). l dE 


- The question if persons are joint tort feasors or not is not a pure questidn of 
law. Persons cannot be said to be joint-tort-feasors unless they. id acted in 
concert to commit a tott, 


" 


Per Pal, 3.: The defaleatlon résullod in iie Tossi the pLintiff 5 it did not’ 
benefit by the false entries and the money went in some shape or Other from 
the pocket-of the defendant to pocket of Mr. Rae and thence to the  pooket of 
the agent: — 


` Held, that it would bo wroogfal « on tho mf of the defendant to iiai 
the amount and falsify the account although he might have pone it with the 
connivance of Mr. Jackson or at hiis bidding. 


Tho plaintiff never assented to the risk and it was admitted n ila dient 
that the alleged arrangoment for Illicit payment was against a express direc- 
, tions of the company. 


Mr. Jackson was: only a joint offender; tho act was done. in: pirapanco of a 
concerted purpose of the two and it was a Lort-feasance, 


r 


The defendant eron if he was merely an agent of Mr. Jackson and committed 
^ 'Lhe tortiqus act under tho direction or with -the assent of. him, ‘each woald be 
liable ai the suit of the party injured. No ET of his Principal would justify | 
the wrongful act. 


The commonest remedy fot a tort 1s ah action for sudo damages. 

Consent Ís fioe when the activity of man by which It is effected works withonl 
obstacles to impede its exerciso, The obstacles ate named im section 14 of. the 
Indian Contract Act, - : 


Coercion can be plads only where the end arrived at, was achleyed _by the 
uss of sdmetHing li the nature of unlawful force, or the threat of unlawful 
_ Force, against the person or mind of the other con Lraot in g- party. 7 i 


Undue influence may'axist whero a promise is extracted by à threat to prose- 
cute certain person unless the promise is given. It isnot neceseary. that there 

(1) (1896) Man, & G, 785. - i 

, (a) (1941) L. R. GL A. i44; 74 CL. J. 408 (411). - e 
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should be any direct threat, It may be enough if the undertaking 1s given owing 
to a desire to prerent a prosecution, and that desire is known to those to whom 
the undertaking is given. 


Undue influence usually arises in contracts made between relatives or persons 
in a fiduciary position. But eren as bettvean strangers between whom there 
exists no fiduciary relation certain form of coercion, oppression or compulsion 
may amount to undue influence invalidating a contract, 


Where the instrument of coercion is the doing or threatening of wilfully 
illegal act of any description, it is coercion under Indian law, But even though 
the Instrument of coercion is not thus of Itself illegal as in the case of a threat of 
prosecution, it may amount to undue influence and the enforcement of a contract 
as prooured may nevertheless be hold in appropriate cases to be contrary to public 
policy. : 

— Per Nasim Alt, J. —" The general words of a release are limited always to 
that thing or thoss things which were speclaly In the contemplation -of the 
parties at thetims when the release was given." See Norton on Deeds, and 
Edition page 209. 

Per Pal, F.: Pleadings in this couniry are not to be strictly construed. 
But the parties should not be allowed to ignore altogether the rules of pleading 
which have been laid down by the statute. It should not degonerato into no 
pleading at all Thoe rule is that all necessary particulars must be embodied in 


- the pleadings, According to the rules of pleading as given in the Code of Civil 


Procedure, the pleadings not only need be concise, they must also be precise. 
A party is entitled to be told évery partioular which will enahle him to properly 
prepare his case for the trial, so that he may not be taken by surprise. The 
whole object of pleading is to bring, the parties to an issue and the importance of 
the rule is to prevent the issue being enlarged, which would prevent either party 
from knowing when the case comes for trial, what is the roal fact to be discussed 
and decided, 


Appeal by the Plaintif Company. 
. Suit for enforcement of equitable mortgage. 
The material facts appear from the judgment. 
Messrs. S. M. Bose, H. N. Sanyal, Pannaial Chatterjes and 


Tyidib Nath Roy for the Appellant — — 
Messrs. Carden Noad, Kshitindra Kumar Mitter and Sourtndra 


a = Cc. A. Y. 
The following judgments vere delivered : 


Nasim Ali J.:—This is an appeal against the decision of the 
Subordinate Judge of a4-Parganas dated September 21, 1939, 
dismissing the appellant’s suit to enforce an equitable mortgage. — ' 
. "The case of the plaintif appellant as stated in the plaint is 
this: The plaintiff is a limited company incorporated and regis 
tered under the English Companies Act having its registered 
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ofüce in London. It is cafrying on ^s business of insurance at 
its Calcutta office at No. 3, Fairlie Place in the town of Calcutta 
fora long time. The defendant was the cashier and accountant 
of the plaintiff company at its Calcutta office from the Ist January, 
1929 to the 8th January, 1935. On the 8th and 9th January, 
1935, While the accounts of the plaintiff company were being 
audited by its auditors Messrs. Price Waterhouse and Co, it 
was discovered that the defendant misappropriated large sums of 
money belonging to the plaintiff company in the course of his 
employment as cashier and accountant. The total amount mis- 
appropriated by him could not be ascertained at that time. The 
examination of the books of the plaintiff company and other papers 
80 far as could be done up to that time disclosed that the amount 


misappropriated by him exceeded Rs. 50,000. On the roth Janu- . 
' ary, 1935, the defendant himseif admitted his liability to the, 


plaintiff company for Rs. 50,000 on account of such misappropria- 
tion. In order to make good the loss caused to the plaintiff com- 
pany ‘by his misappropriation to the extent of Rs. 50,000 as 
admitted by him the defendant executed a promissory note for 
Rs. 50,000 in favour of the plaintiff company onthe rath of Janu- 
ary, 1935, and to secure repayment of the amount of the said 
promissory note deposited on the game day with Mr. Jackson the 
resident Secretary of the Calcutta Office of the plaintiff company 
in the office of Messrs, Orr Dignam and Co. Solicitors of the 
plaintiff company at No. 30, Dalhousie Square in the town of 
Calcutta, the title deed of premises No. rro, Syed Ameer Ali. 
Avenue, Calcutta, belonging to him. On further investigation it 
was found that the liability of the defendant to the plaintiff com- 
pany would.come up to about Rs. 1,20,000, On the 17th January, 
1935, a power of attorney was executed by the defendant in favour 
of Mr, Jackson to enable the plaintiff company'to realise the monies 
secured by the mortgage out of Court. By this power of attorney 
the defendant authorised Mr. Jackson to negotiate for ths sale 
and to sell the mortgaged properties upon terms and conditions 
mentioned in the said power. On 4th February, 4935, the plaintiff 
company realised Rs. 700 by sale of a dog belonging to the défen- 
dant and Rs. 1300 by sale of motor car also belonging to the defen- 
dant of which Rs. 400 was realised on the asth of February, 1935, 
and Rs, goo was realised on the and of March. 1935. Plaintif 


is entitled to get interest under Section 80 of the Negotiable 
Instrument Act. Ths total amount due for principal an dinterest 
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wi is therefore Rs, 56,637-11-6. On these allegations the plaintiff 
1942. prayed for a mortgage decree in the usual form. 


The London and The defence of the defendant as disclosedin his written statement - 
Lancashiré Insurance 


^ 


d rH 80 far as it is relevant for the purposes of the present ap peal is as 
Y. follows : - zm 
ae reis BRA The defendant was no doubt the cashier ‘and accountant of the 


RN Rp m ` piaintiff company from rst January, 1929 to 8th January, 1935, 
; i but-during this period he did not misappropriate any money belong- 
ing to the plaintiff company. On the roth January, 1935, he did 

not admit any liability to the extent of Rs. 50,000 or any amount 

on account of misappropriation or on ány other account whatso- 

ever.” He. was’ compelled to: execute .a promissory note, for 
Rs. 28,000 on the roth January, 1935, and subsequently another’ 

promissory note for Rs.. 50,000 on or about the 18th January, 

, 1935 in favour of the plaintiff company after cancellation of the 

-previous one for Rs. 28,000 without receiving any consideration 

therefor or for any liability for the said sum or any sum. The 

execution of this promissory note was due to the fraud, misrepre- 

sentation and coercion of Mr. Jackson, resident Secretary -of the 

plaintiff company. He did not deposit the-title deed of his pro- 
perty with intent to create an equitable’ mortgage and that no ~ 
| equitable mortgage was created by him. The title dced of the 

ptoperly was taken away by Mr. Jackson on a false representation. 
The power of attorney so executed by him in favour of Mr. Jackson 

| was obtained from- defendant by fraud, misrepresentation, undue 

X influence and coercion of Mr, Jackson and upon a representation 

, that criminal proceedings. would otherwise be inevitable and that 
-the said power of attorney. would not be acted upon. - The afore- 
said documents were taken-away on the distinct understanding and 
assurance given by Mr. Jackson that the same would bo returned 
to tbe defendant as soon as such amount which might be found 
out a8 not properly accounted for was recovered from the auditors 
without making use of the ‘said documents’ at any lime at any 
‘place. At the time when Mr, Jackson took away the title deed - 
he informed Mr. Jackson that he ‘had already agreed to deposit the 
litle deed with the builders of the house covered by the said title 
deed. Tho-.defendant did not give any valid power of attorney to 
IE . Mr. Jackson. .The dog and the motor car belonging to the 
E: > defendant were-taken from him under coercion and undue influencee 
The .defendant’s liability was never found to be Rs.- 1,20,000. 
There cannot be any defalcation ‘in view of regular - monthly and 

sometimes surprised auditing of-the plaintiffs accounts by the 
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auditors Messrs. Price Waterhouse, Peat & Co. Ifany defalca- 
tion ever took place such defalcation was ‘never made by the 
defendant.. He was not aware of the same. Mr. Jackson intro- 
duced the story of defalcation and for his own protection prevailed 
upon and induced ahd compelled the defendant to execute the 
promissory note in suit and power of attorney. In any case the 
said documents were executed and the said title deed was wrong- 
fully taken away by Mr. Jackson upon the express assurance that 
no liability would be created thereby. If any money was ever due 


on the mortgage in suit the same has been fully paid and dis: - 


charged as.the alleged loss to the plaintiff company was mainly 
due to the negligence of the auditors of the company and on or 
about r6th September, 193 5, the plaintiff company accepted from 
its auditors Messrs, Price Waterhouse, Peat & Co. a sum of £ 4500 


in full and final settlement and discharge of all claims of every 


account whatever against the said auditors and in consideration 


of the receipt of the said sum of £ 4,5co the plaintiff company has. 


absolutely and finally discharged the said auditors and all other 
persons concerned from all further liability. 

The tria] Judge has dismissed the suit He d to have 
arrived at the following findings :— 


In connection with the preparation of the accounts of Messrs. 
Duncan Brothers, agents of the plaintiff company Mr. Jackson 
informed Messrs. Price, Waterhouse, Peat & Company the auditors 
of'the plaintiff company to audit the accounts of the plaintiff 


company. The audit began on the 8th January, 1935. On the next 


day at 5 or 6 P. M. the amount that could be traced as defalcated 
was about Rs. 28,000. Thereupon the defendant got nervous and 
wrote a letter [Exhibit 4(a)] admitting misappropriation and incri- 
minating himself. This letter was not written by him out of his own 
free will and volition. It was obtained by Mr. Jackson by undue 
infiuence holding out threat. Thereafter on the same day Mr. 
Jackson took away the title deed of defendant's property (Premises 
No. 110 Ameer Ali Avenue)' from the office box of the defendant 
finding its lid oper. Atthe time when he got possession of this 
title deed it was not delivered to him by the defendant in pursuance 
of any agreement to create an incumbrance on his property. When 
defendant came to office in the morning of the next day, i. e., roth 
January, 1935. Mr. Jackson took him to the office of Messrs. Orr 
Dignam and Company, the solicitors of the plaintiff company. On 
their way the defendant wanted an assurance from Mr. Jackson 


„ that no criminal] proceedings would be drawn up against him but 


— 135 


Civit, 


1043, 
v 
The London and 
Lancashire Insurance 
Co. Ltd 
v. * 
Benoy Krishna 
. Mitra. 


Nasin Ali, Y. 


136 
Civit, 
1942. 
ume 
The London and 
Lancashire Insurance 
Co. Ltd. 
. Y. 
Benoy Krishna 
Mitra. 


Nasim Ali, 5. 
——À 


THE CALCUTTA LAW JOURNAL. (Vot. 78. 


Mr. Jackson did not give him any such assurance. In the afternoon 
of the same day the defendant executed the promissory note in suit 
(Exhibit 1) in the office of Mr. S. B. Bose, an assistant of the 
plaintiff's solicitors and made over like an automaton to Mr. Jackson 
the title deed of his property which was handed over to him by 
Mr. Ghose. Atthe time when defendant executed the promissory 
note and handed over the title deed to Mr. Jackson there was 
pressure of threat of criminal proceedings, His mind was not 
eased by Mr. Jackson’s giving him an assurance that he would not 
be criminally prosecuted. Mr. Jackson was the defen dants office 
master. He hada real authority over the defendant and was in a 
position to dominate the will of the defendant. He used such 
position in obtaining the pronote in suit, the title deed and the 
powerof attorney (Exhibit 3). The builders of the house on the 
property covered by the title deed made over to Mr. Jackson had 
a lien over the house for the money due to them for the construction 
ofthe house. Defendant had no intention to create an equitable 
mortgage when he handed over the title deed of his property to 
Mr. Jackson. The defendant handed over his car and his dogs to 
Mr. Jackson under compulsion and not out of his own free will. 
Money was taken by the defendant out of the company's till by 
manipulation of the marine, sweep and other accounts. This money 
did not exceed Rs. 60,000. This money first went to the defendant's 
pocket and from there it went to Mr. Jackson for payment of illegal 
commission to agents of the plaintiff company for the benefit of 


.the plaintiff company. The plaintiff company recovered Rs. 60,000 


from its auditors on account of their negligence. The liability of 
the defendant in excess of ‘this amount has not been proved. 
Plaintiff company is therefore not entitled to any relief in 
this suit. 


The promissory note in suit (Exhibit 1) is in theee terms :— 

On demand, I, Benoy Krishna Mitra of No. rs, Crouch Lane, 
Calcutt& promise to pay the London and Lancashire Insurance 
Company Limited or order the sum of Rupees fifty thousand only 
in repayment of the sums from time to time taken from the mid 
Company in cash for my own use. 

Signed at No. 32 ToniliouNe Square, Calcutta, | this roth day of 
January, 1935. 

. Benoy K. Mitra. 
10-1-35. 
The case of the denian is thathe did not take any money 


from the plaintiff company in cash for his own use, The case of | 


s 


- 
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the plaintiff company in the plaint is that the defendant took cash. 
from time to time amounting to about Rs. 1,20,000 and misappro- 
priated the same. 

In this court the contention of the learned counsel for the 
plaintiff is that on the evidence in this case it should be held that 
the defendant misappropriated at least Rs. r,og,418-o-r. The 
learned Counsel for the defendant on the other hand contended that 
the defendant did not misappropriate any money atall. The trial 
Judge in his judgment has said :— 


“The learned Advocate General for India (Counsel for the | 


plaintiff) takes Benoy (defendant) through the several items in the 
Marine Cash Book, Fire Cash Book and Sweep Accounts and he 


(defendant) admits manipulation of these amounts to the tune of | 


Rs. 1,909,400 by showing customers’ cheques paid as cash into 


the a Me proceeds of bearer cheque shown in sweep. 


accounts. 

It appears from Exhibit 9 series that the total amount "of 
customers’ cheques shown in the cash book paid as cash into the 
plaintiffs’ bank is Rs. 77,531-1-1. The plaintiff company has pro- 
duced cheques of the value of Rs. 55 932-12 out of these cheques. 
They have not been, however, able to trace the remaining cheques, 
i.e. cheques of the value of Rs. 21,598-5. But the evidence of P. 
W. 7 and the defendant shows that out of these untraced cheques, 
cheques of the value of Rs. 15,015-4 were shown in the cash book 
paid às cash into the bank. There cannot be any doubt, therefore, 
that in the cash book Rs. 70,94%-0-1 have been shown as having 
been deposited into the bank of the company from the till of the 
company. ltisclear from the evidence in this case and it was not 
seriously disputed by the learned- counsel for the defendant 
that ibis amount was never deposited in cash in the plaintiff's 
bank. : i . 

The proceeds of bearer cheques amounting to Rs 34870-0-0 
have been shown inthe cash book as having been spent for the 
purchase of sweep tickets. Exhibit 6, Exhibit 8 and the evidence of 
P. W. 10 clearly prove that this amount was not spent at all for the 
purchase of these tickets. 

It appears from'the evidence of the defendant himself that there 
was cash shortage to the extent of Rs. 3,600. 

The total amourit of cash taken by the defendant from the till, 
therefore, amounts to Rs. 1,09,418-o-1. ` 

The case of the defendant, however, is that this amount was not 


misappropriated by him but was paid to Mr. Jackson for payment 
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Civit. _to tho agents of the company illegal commission, i. e. commission at 


v d 


-1942. - tates in excess of the rate sanctioned by the Tariff Rules of the 
ead ` 
The Loadon and Fire Insurance Association. mE 
pane Insurance The defendant did not mnke this case in his written statement. 
In his evidence, hówever he stated that Mr. Jackson wanted cash 
` PE es to pay illegal commission to the agents of the company, that towards 
Za the end of 1932 he asked him to discontinuo ledgers and-journals, 
Per Al, d- to withdraw cash from the til of the company, to hide these with- 
~ drawals by manipulation of entries in the cash book in such a way 
that nobody would be able to detect them and that in accordance 
with these dircctions he manipulated the entries, took cash from the 
till of the Company and paid them to Mr. Jacks on. 


- It is true that the ledgers and journals were discontinued from 
1933 but the other account books of the plaintiff clearly show that 

"+ before and after the ledger and journal were discontinued payments 
of illiegal commission weie duly entered inthe account books of 
the Company and that they were not hidden fiom the accounts. 
The contention of the learned counsel for the defendant, however, 
is that over and above these payments there were other payments of 
illegal commission. The only evidence on which he relied in 
support of, this contention is the pay which the plaintiff company 
paid to one Mr. Deva from 1935 to 1938. His argument is this : 

| Before 1935 Mr. Deva used to get illegal commission at rates higher 
‘than what is mentioned in the account books. The payment at 
these higher rates were not entered in the account books. Tho 

= amount of the commission which was being paid to Mr. Deva as 
commission-before 1935 was converted into his pay from 1935 in 
order to hide these payments from the account books. There is no 
evidence in this case to show-that Mr. Deva received before 1935 
as commission anything in exceas of what is entered in the account 
-books. The‘learned Counsel for the defendant, however, asks us 
to presume that the amount which was paid to Mr. Deva after 1935, 

as pay was paid to him as commission before 1935. I am unable 
however to make this presumption. There is alao no evidence in 
this case to show that the amount which was paid to Mr. Deva from. 
1935 was not his pay but commission. The defendant in my opinion - 
has failed to prove that any amount in excess “of what is entered 
in the cash books was paid as illegal commission during the period 
in question. As all payments of illegal commission were duly 
entered in the account books before and after the alleged direction 

of Mr. Jackson to the defendant towards the end of 1932 there was 
no régson. why Mr. Jackson would ask the defendant to get cash by 


N 
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- manipulation of entries for payment to hinrof illegal commission . 


or why defendant would pay any'cash to him for payment of illegal 
commission. I therefore do not believe the evidence of thé defer 

‘dant that he paid anything in cash to Mr. Jackson during this 
period for payment of illegal commission to the agents of the 
company. My conclusion, therefore, is that the defendant mis- 
appropriated Rs. 1,09,450-0-1 in cash from the till of the company 
before he executed the promiseory note in suit and that he was 
liable to pay this amount to the plaintiff company at the time when 
he executed this document. . 


The defendant in his evidence said :— 

' I do not remember if I signed another document beyond those 
signed between the oth and the 18th of January. Yes, I pulled 
myself up when I broke my.nib, while signing the first document 
(Exhibit 4 A). The document that I was signing wag not typed. 
I read the whole document. It was onthe oth. Then I tore up 
the letter that I signed and wrote a second letter. It was in Mr. 
Jackson’S room............. eee there was no threat when I wrote the 
Exhibit 4 (A) dated gth January, 1935. I know English fairly well. 
I am deposing in English. - The word “misappropriate” is.a homely 
word. I substituted the word misappropriated for thé word “paid” 
according to Mr. Jackson’s dictation as he said that the auditor 


would want that word. I realised that I was REI made lo usea 


damaging word. ” 


It appears from the defendants evidence, Bertone that 
Exhibit 4 À was not obtained by thieat. 


` Mr. Jackeon in his evidence said :— 

“ About mid-day of gth January, 1935, the auditor NT some 
cash books into my private office. and pointed out certain entries 
to me. Defendant was sont for by me. He was questioned by the 
auditors in my presence regarding certain cash book entries. 
Defendant said that the ontries would be explained if given sufficient 
time. But later in the afternoon of the same day after further 
questioning he admitted having taken away money during the yoar 
1934 and eyen prior to thal time.. I asked him how much money 


he had taken and he replied it was about Rs. 18,000. The auditors | 


continued their examination of the books and at about 5 o'clock 
the amount which would ‘then be traced was about Rs. 28,000. 
I asked Benoy Babu (defendant) if he could repay the money which 
he had taken he said hecould ifhe raised money on his house 
property at Park Circus. At about 6 o’clock in the eyening he wrote 
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. & letter admitting having taken money during 1934 and even 


before that. ” 

I have already found that the defendant misappropriated more 
than one lac of rupees. He knew what he has done. He also knew 
that he was liable to pay this amount to the plaintiff company. 
‘The statements in the letter in question are trae. - Mr. Jackson did 
not obtain an unfair advantage by taking this letter from him. I 
therefore find no reason to hold that the defendant did not write 
the letter Exhibit 4 (A) out of his own free will 

It is an admitted fact in this case that Mr. Jackson got posses- 
sion of the title deed of defendant's property after Exhibit 4 (a) 
was written by the defendant. The evidence of the defendant is 
that Mr. Jackson took away this title deed from his office box 
finding its lidopen The evidence of Mr. Jackson is that he got 
the title deeds when they were handed over to tho defendant by his 
motor car driver at the street door of his office. Mr. Francis- an 
assistant of Mr. Jackson was present when Mr. Jackson got the title 


~ deed. The trial Judge appears to have accepted the defendant's 


version as Mr. Francis was not called to corroborate the evidence of 
Mr. Jackson. In view of the statements of the learned counsel for _ 
the appellant company that the delivery of the title deed on the gth 
was not in pursuance of any agreement to create an equitable 
mortgage the question how Mr. Jackson got possession of the title 
deed on the gth is immaterial. 

The counsel for the defendant contended that the trial Judge 
was wrong in holding that the promissory note in suit was executed 
by the defendant on the roth January, 1935. 

The evidence of P. W. a and the evidence of P. W. 8 the soli- 
citors of the plaintif company is that the defendant executed the 
pronote on the roth January, 1935. . The evidence of P. W. a finds 
corroboration from Exhibit t2, his day book. We were asked to 


: reject this evidence by the learned counsel for the defendant oh the 


following grounds :— 

(1) On the date of the execution of the pronote the amount 
alleged to have been defalcated by the defendant was found by the 
auditors to be only Rs. 27,920-4-1 and not Rs. 50,000 which the 
defendant promised to pay in the promissory note. 

(a) In Exhibit a (the memorandum of deposit of title deeds) 
drawn up on the same day Rs. 50,009 was not originally | 
written. 

(3) Exhibit E (1) (voucher for receipt stamps) shows that 4 annas 
was deposited on the 18th January, 1935, to the credit of the plaintiff 
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by their solicitors on account of the purchase of a -receipt stamp. 


required for a promissory note. x. Wee 


It is true that on the roth January, 1935, when the promissory. 


“note in suit was executed the amount alleged to have been defal- 
cated by the defendant was not reported by the auditors to Mr. 
Jackson to be Rs. 50,000, On the previous day the amount repoited 
by the auditors was Ra. 27,920-4-1. The case of.the plaintiff, 
however, is that on the day of the execution of the pronote the 
defendant himself admitted his liability for Rs. 56,000 on account of 
defalcation. This case of the plaintiff finds support from the 
evidence of Mr. Jackson and P. W. 3. Onthe roth January -the 
audit was going on, The defendant certainly knew of the amount 
he had misappropriated. The value of hig property did not exceed 
Rz. 50,000. The mere fact, therefore, that Mr. Jackson was not 
aware of the exact amount misappropriated by the defendant on the 
roth is not enough to show that the defendant did not admit his 


liability at least’ for Rs. 50,000 and ‘to-digcredit the evidence of - 


P.W. x and P. W. a. "Exhibit a does not show that the figure 
"Rs. 50,000” was written over some Other figure. Exhibit ra, the 
entry in the Day Book of P. W, a dated roth January, 1935, does 
not show any alteration. It mentions the figure “Rs. 50,000". I do 
- not therefore, find anything suspicious in the memorandum. Ex- 
hibit a, Itisthe case of both sides-that on the 1;th January, 
1935, there wasa discussion for having another promissory note 
from the defendant. The defendant’s case is that this discussion 
was about the execution of the promissory note in suit and that 
asa regult of this discussion the promissory “note in suit was 
executed on the 18th. The case of the plaintiff is that the dis- 
cussion was about another promissory note for a sum in execess of 
Rs. 50,000 found after the execution of Exhibit r to have been 
defalcated by the defendant. P. W. 2 (an assistant- of Messrs. Orr 
Dignam and Co. the solicitors of the plaintiff company) in his evi- 
dence said :— | MEME. 

"I have brought the original vouchers from roth January to 
18th January, 1935. There is a charge of 4 annas -fora pronote 
on roth January, 1935, (Exhibit E) on the 18th January there is 


also an entry of 4 annas as stamp for a pronote (Exhibit E 1). I- 


have no recollection as to why there is another such entry. 
(On looking to the book) the witness says on 17th January 
Mr. Jackson phoned me suggesting an appointment. He came 
in the evening and said further. sum might be found due and he 


discussed what further steps should be taken by way of further’ 
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security., I suggested that he might take a pro-note. He said he 
would think over the matter and let me know. Next day he came ` 
and I thought a further stamp sow be taken hence I purchased 
stamp in anticipation. 

The defendant makes tbe case that there are a pronotes one 
on the roth and the other on the 18th but this is not correct. Only 


'. one pronote was executed by him. On the 18th the pronote was 


not actually written. 

I don't remember if I gave these stamps to Mr. Jackson or the 
matter was overlooked. | 

Itis nota fact that the pronote was written on the 18th but : 
dated the roth January”. 

It is clear from the evidence of this witness that though the 
stamp for another promissory note was purchased no promissory 
note was taken from the defendant on the 18th of January appe- 
rently for the reason that the value of the defendant's property 
could not exceed the amount secured by Exhibit 1. There is no 
mention of the execution of any promissory note on the 18th 
January in the day book of P. W. a. The trial Judge has found 
that Exhibit 1 was executed by the. defendant on the roth January, 
1935. I see no reason to hold otherwise. I accordingly hold that 
Exhibit 1 was executed by the defendant on the roth January, 1935, 


- and not on the 18th as alleged by him. 


It is.an admitted fact in this case that in the afternoon f the 
roth January, 1935, the promissory note in suit was executed asd 
the title deeds of the defendant’s property were handed over to Mr. 
Jackson in the office of P. W. a. 

The defendant in his evidence- said : 

“On the roth at about 11 or r2 (mid-day) I wag again sent for 
and when I went Mr. Jackson said I should execute a promissory 
note for Rs. 28,000. I declined and he said lest he would ring up 
the police and have me taken to the custody. His ome- hand was 
on the telephone. He further told me that if I did I would be 
givena big lift and E was assured that I may one day take his 
chair. I was not afraid of the criminal case because I knew I was 
honest and that I would .come out successful but I was afraid of. 
the harassment and thought of the reputation of the family and 
hence I agreed to execute a pronote for Rs. #8000. Sometime 
afterwards on the same day I was taken by Mr. Jackson to the 
office of Messrs, Orr. Dignam & Co. and he went to the office of Mr. 
5. B. Bose and I waited outside. Some time after that I was 
called in and Mr. Jackson handed me a typed pronote for Rs, 28000 
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which I signed. Then Mr. Bose who was looking for some thing 
handed Mr. Jackson a paper which I looking at the top found it 
was my title deed. This Exhibit r is not ‘the same which I signed. 


143 


a — 


I942- 
The Londéa aad 


I had no idea what an equitable mortgage was nor did I mean to. Lancashire Insurance 


create such moitgage.” 

Mr. Jackson in his evidence said : 

“Benoy Babu came to offce `n the morning of the roth January. 
I took him along to the company’s solicitors Messrs, Orr Dignam 
.& Co., where I interviewed Mr. Wilmar to whom I explained the 
position regarding .the deposit df title deeds and the incident. 
Mr. Wilmar took me across to Mr. S. B. Boee's office to whom I 
explained the position. My. S. B. Bose was an assistant of Orr 
Dignam and Co., in a separate room of the same office. On my 
way to their office, Benoy Babu raised question. of criminal pro- 
ceeding against him and asked me to give an assurance that no 
action would be taken. I refused’ to give him the assurance he 
. required, At my interview with Mr.S. B. Bose I asked him 
whether it would be necessary for my company to take proceedings 
„against defendant. I explained the position to Mr. S. B. Bose 
about the defalcation and Benoy's admission of having taken the 
“company’s money. I told him that Benoy Babu agreed at the 
interview to.give a promissory note in favour of the company and 
to lodge the title deeds as security. Mr. S. B. Bose requested me 


and Benoy Babu to return to his office at 4 o'clock in the after- - 


noon during which be would look at the title deeds and draft the 
necessary documents. I went back to my office after that. Later 
op I returned to the office of Messrs. Orr Dignam & Co. with 
-defendant at about 4 o’clock in the afternoon. Mr, Bose got 
Benoy Babu to write a promissory, note for Rs. 50,000. Benoy 


. Babu in the afternoon of oth January admitted having.taken about ’ 


Rs. 18,000 but as the auditors had traced a defalcation to the 


extent of Rs. 28,000 approximately, I felt sure at that time that. 


the amount of defalcation would be very much larger. The pro- 
: missory note was handed over to me and Mr. Bose handed the 
title deeds-to „Benoy Babu to hand (over) to me officially to create 
an equitable mortgage on the property. A further document waa 
handed over to me by Mr. Boss which I understand to be a memo- 
randum of the deposit and further note was handed overto me 
which was a draft af thé notification to be advertised’ in the news- 
paper. This isthe marked Exhibit r on the side of plaintiff, I 
did not exercise any undue influence or coercion on him to obtain 

it. This is the title deed which was handed over to me by defen- 


Ltd. 
Benoy" Krishna 
itia, . 


Nasim Ali, J. 
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dant. There was no fraud or undue influence or coercion prac- 


tised on him then.......... eee ..I did not threaten the defendant 
thatifhe did not take the ao he would be criminally 
prosecuted”. 


.P. W. a in his evidence E 

“I am a solicitor attached to the firm of Messrs. Orr or & 
Co., for about 22 years. Iam a solicitor. -I know what the. suit 
is about. 

On roth January, 1935, Mr. Wilmar of our firm introduced 
Mr. Jackson the Resident Secretáry of the plaintiff company and 
asked me to attend to Mr. Jackson. He informed me that his 
Accountant and Cashier one Benoy Krishna Mitra had made 
defalcations from time to time amounting to a-considerable sum 
which would roughly be Rs ro,oco. There was nobody else in 
my room.then. He also told me that Benoy Krishna Mitra had 
admitted -that he had defalcated and was propared to pay the 
whole amount if time was given tq him. I was -also told that title 
deeds of Benoy Mitra’s property in Park Circus were with him 
(Mr. Jackson) he (Benoy) was prepared to charge his property by 
making equitable mortgage by deposit of title deeds and execute . 
such documents as would be necessary and that Benoy Babu was 
waiting outside my room. I asked Mr. Jackson to bring him 
in. Benoy Babu was brought in my room by Mr. Jackson. When 
I: asked him ( Benoy ) about the matter he said that he had 
defalcated and was prepared to pay upthe amount if time was 
given and he was willing to execute such document by way of 
security and deposit his title deeds. The amount for which title 
deeds would be déposited was also discussed and Mr. Jacksor 
said that Benoy Babu had agreed: to charge his property for. : 
Rs. 50,000 as that would be the value of his property. As I had 
an appointment then I told Mr. Jackson to leave the documént 
with me and come later in the day. Mr. Jackson came at about 
4 o'clock in the same afternoon. I told him that I considered the 
matter and inspected the document of title and in my view Benoy 
Babu should execute a pronote for Rs. 50,000 and make a formal 
deposit of the title deeds of his property No. rro Syed Ameer Ali 
Avenue with Mr. Jackson by way of equitable mortgage. I asked 
Benoy Babu whether he had created any incumbrance over the 
property. He said he had not done so. Benoy Babu then’ wrote 
out a pronote for Rs. 50,000 the wordings of which I dictated 
and I handed to him his title deed to enable him to make a formal 
deposit of the same with Mr. Jackson. At this time I phoned 


VoL. 78.] / HIGH COURT. 


from my room to another Assistant in our office so that he could 
' be present at the time of the deposit. That gentleman came and 
Benoy Babu deposited the title deed i.e. he handed the docu- 
ment of title to Mr. Jackson and also made over the pronote to 
him. Then Benoy Babu went outside my room. Mr. Jackson 
stopped a few minutes and I told him that he should insert an 
advertisement as a caution in- the ‘Statesman’ and he requested 
me to draft such a notice. J drafted the notice which I gave to 
Mr. Jackson. I also prepared a note of the record ,pf deposit 
and after signature by myself and the other gentleman Mr. B. C. 
Mallick, it was also handed to Mr. Jackson. Then he went 
away. It wason the roth January, 1935. This is the document 
(Exhibt 2)". 

The defendant was dismissed on the 13th of January. On 
the 17th January, 1935, he executed a power of attorney ( Ex- 
hibit 4) in favour of. Mr. Jackson authorising} him to sell the 
mortgaged property for the satisfaction of thé mortgage debt. 

The evidence of the defendant about this power of attorney is 
this : - . P 

“I was sent for, went to Mr. Jackson who told me tbat some 
contractors saw him and claimed money. I asked him how they 
came to know. He handed me the ‘Statesm#n’ and showed to 
me the notice of caution and something like that. Igot surprised 
and said ‘why did you do it; you told me that no body would 
know and you have done me this damage". 


To Court :—I then thought that my pronote might be used in 


. a different way and I told him that I would consult my solicitors. 
. Mr. Jackson said ‘you won't do anything of the sort, if you do, 
you will go to Jail’ and thus saying he placed his hand on the 
phone again, then he became soft and asked me to go with him 
to the solicitors and make Rs. 50,000 for Rs. 28,000 in the pro- 
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.note as I had creditórs. I comsulted Mr. G. C. De a relation of EE 


ours and I took him to Mr. Jackson. Then I agreed to sign the 
power of attorney. udi A 

On the following day f.s. 17th Mr. Jackson took me to the office 
of Meesrs Orr Dignam & Co. when Mr. S. B. Bose handed a docu- 
ment to Mr. Jackson for his approval. Then Mr. Jackson pointed 
out that as he would proceed home shortly, somebody else should 
have power to sell the house and the alteration was made by taking 
out a page and I signed this document (Exhibit 3). Then Mr. Bose 
asked me to get Mr. G. C. De; üttest the document but as Mr. De 
was away I told Mr. Bose about his absence. "Then I was asked 
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to get any solicitor and I got Mr. Pannalal Mittra who signed -this 
left hand portion in Mr. C. C. De’s office. I went home and then: 
T was phoned by Mr. Mitter who said he was being asked to sign 
stating that I undergtood the contents, ^I said ‘Yes’, Then he 
signed the right hand portion." 

On the 26th January, 1935, defendant wrote the following letter 
(Exhibit 4 G) to Mr. Jackson : 

" Referring to your call to-day I confirm that I have of my 
own volition handed over to you my Coaker Spaniel, Dobrow 
Diophon of Opal, and have transferred the ownership to you so 
that you may keep or sell and/or dispose of the dog as you in 
your discretion consider fit.” 

On the a5th of February, 1935, defendants solicitor Mr. J. K. 
Sarkar, wrote the following letter (Exnibit 4J) to the eo com- 
pany. 

“My client has been served with an order for ad interim. 
injunction restraining you and my client from disposing of No. IIO, 
Syed Amir Ali Avenue referred to in'the Power of Attorney dated 
17th.January, 1935. With reference to paragraphs 3 and 4 of the 
plaint and paragraph 4 of the petition thereof I shall be obliged if you 
will confirm that, so far as you are aware, there was no fraud on 
my client's part as alleged in paragraph 4-of the petition because 
in fact the original Agreement, dated rath June, 1934, was null and 
void. The deposit in your favour was therefore subject to 
such disputed right which Messrs. Mackintosh Burn Ltd. could 
claim. Kindly let.me hear from you as soon as posible: 

The defendant No. 1 in his evidence said : 

“ Mr. J. K, Sarkar was my solicitor. The letters written were 
according to my instructions. I told him all the facts that I am 
not responsible for any defalcation, and that I created no mortgnge 
and that the deposit was not made by me with a view to create an 
equitable mortgage." 

On the rst March, 1935, the defendant wrote the following letter 
iuba 4L) to the Resident Secretary of the plaintiff company : 

'* With reference to my call upon you to-day I hereby authorise 
you to collect and dispose of at your discretion all monies due to 
me in respect of the cancellation of the cover on the Pupmobile 
and Austine Cars under the above ‘insurance policy and give the 
requisite discharge to the company, which may be taken as a valid - 
discharge for the purposes of their record." 

The defendant in' his evidence said : 

“This letter dated rst March, 1955 refers to a call in the office 
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by me. Mr, Francis made me sign this in my Ballygung house in 


presence of Mr. De, a solicitor of ezpeiience and Mr. Banerjee an 


Avdocate. We are known to each other. 

I refused to sign any other document afd hence Mr Francis 
got the solicitor and the Advocate to advise me to sign this letter 
dated rst March, 1935. They must have advised me to sign. I 
also told them that I did not make defalcation but in spite of that 
asked me to sign on the ground that when I signed other docu- 
ments, T might as well sign this. I told them everything how my 
hand was forced. I asked Mr. M. M. Banerjee to write some letter 
to the company. If he wrote, it must have been on my behalf. 
It was in connection with my dogs and motor cars but not for my 
house. I asked him to take certain steps.and he took steps.” 

"The case of the defendant in the written statement that the 
promissory note in suit was obtained by fraud and misrepresenta- 
tion was not pressed by the learned Counsel for the defendant in 
this Court. His contentions however, are (r) that the defendant 
executed the promisony note in suit. and déposited the title deed 
of his property with Mr. Jackson as there was a threat by Mr. 
Jackson of criminal proceedings and that Mr. Jackson being his 
office master was in a position to dominate the will of the defendant 
and that he used this position in securing the promissory note in 
suit and the like deeds of his property ; (2) that both Mr.' Jackson 
and the defendant understood that the defendant was making his 
promise to pay Rs. 50,000 to the plaintiff company in exchange or 
part exchange for the promise of Mr. Jackson not to prosecute the 
defendant for criminal misappropriation ; (3) that although thé 


defendant handed over the title deed of his property to Mr. Jackson. 


on the roth January in the office of the plaintiff's solicitors he did 
so not with the mtention of creating any charge over his property. 
In other words the contention of the learned Counsel for the 
defendant is that the transaction in question was vitiated by 
cbeicion and undue influence and that it was hit by Section ag 


of Indian Contract Act. It may be.stated here that in the written _ 


Statement of the defendant or at the time of the hearing before 
the trial Judge it was not the case of the defendant that the consi- 
deration or part of the consideration for the transaction in question 
was the stifling of the prosecution of the defendant ii criminal 
misappropriation. 

In Flower v. Sadler (1) Lord Coleridge, C. J. said : 

“Creditors may -use strong expressions and even threat and it 


(1) (1882) 10 Q. B. D. 572. ° 


1 
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l was held in Ward v. Loyd (1) that strong language is nol conclu- 


sive evidence of an agreement to compound a felony or to stifle a 
prosecution.” — 


In the same case Brett, L. J. observed : 

" The proposition of law laid down in -W/ard v. Lloyd (1) is 
that if a debt really exists, the right to sue for it must be upheld 
even although there may have been a threat by the creditor of 
criminal proceedings. d í 


In the same case Cotton, L. J. said : 


“A threat to prosecute is not of itself illegal and a doctrine 
contended for does not apply, where a just and dana fide debt 
actually exists, where there is a good consideration for giving a 
security and where the transaction between the parties involves 
a civil liability as well as possibly, a criminal act... «A threat 
to prosecute does not necessarily vitiate a subsequent agreement by 
the debtor to give security for a debt which he justly owes to his 
creditor." - - 


In Bhowanttur Banking Corporation Lid. v. Sm. Durgesh 
Nandini Dasi (2) Lord Atkin said : 


“ Proof that there has actually been a crime committed is 
cbviously unnecessary. But it is also of course necessary that each 
party should understand that the one is making his promise in 
exchange or part exchange for the promise of the other not to 
prosecute or continue pr ogecuing. In all criminal cases repara- 
tiom where possible is the duty of the offender, and is to be 
encouraged. It would be a public mischief if on reparation being 
made or promised by the offender or his friends or relatives mercy 
shown by the injure d party should be used as a pretext for avoid- 
ing the reparation promised. On the other hand to insist on Tepara- 


* 


` tion as a consideration for a promise to abandon criminal proceed- 


ings is & Seriouse abuse of the right of private prosecution. The 


citizen who proposes to vindicate the criminal law must do so 


wholeheartedly in the interests of justice, and must not seek his 
own advantage. Itonly remains to say that such agreements are 
from their very nature seldom set out on paper. Like many other 
contracts they. have to be inferred from the conduct of the parties 

after a survey of the whole circumstances". 


(1) (1843) 6 Man, & G, 785 ; 7 Soott N. R. 599. 
(a) (1941) L. R.'68 I. A, 144; 74 C. L. J. 408 (411). 
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I have already found that on the oth January the defendant 
admitted that he had misappropriated money belonging to the 
plaintiff company. Ihave also found that the defendant mis- 
appropriated about Rs. 1,09,009 before he executed the promis- 
sory note in suit and deposited the title deed. In the morning of 
the fcth January, 1935, the defendant wanted an assurance from 
Mr. Jackson that he would not be. criminally prosecuted. Mr. 
Jackson, however, refused to give any assurance. It is, therefore, 
clear'that at the time when he executed the promissory note in suit 
and deposited the title deed he knew that he was liable for the 
money which he had misappropriated. There was naturally an 
apprehension in his mind that he might be criminally prosecuted. 
. The defendant in his evidence said that in the morning of the roth 
Mr. Jackson.threatened the defendant that he would be handed 
over to the police if he did not execute the promissory note and 
‘that he put his one hand on the telephone. This story, howerer, 
was not suggested to Mr. Jackson in cross eximination. On the 
other hand Mr. Jackson denied the suggestion of the defendant 
‘that he threatened him with criminal prosecution. The evidence 
of P. W. 2 clearly shows that when the defendant handed over the 


title deed to Mr. Jackson he knew that the title deed was being. 


made over to create a charge over his property. What was the 
conduct of the defendant after the roth January. He admittedly 
executed the power of attorney in favour of Mr. Jackson on the 
17th January. This power was executed after the defendant was 
dismissed from service and after he had consulted his lawyers. 
The defendant's story that if he would not execute the power of 
attorney he was threatened that he would be sent (o jail was not 
suggested to Mr. Jackson in his cross examination. After this 
alleged threat he consulted ‘bis solicitors Mr. G. C. De, who is 


also his relation and then he agreed to sign the power of attorney.. 


Froni the power of attorney it is clear that on the roth January, 1935, 
he had mortgaged his property to the plaintiff company. Exhibit 4J. 
The letter written by Mr. J. K. Sarkar, the solicitor of the defen- 
dant, also shows that a valid mortgage was created by the defen- 
dant in favour of the plaintiff company on the roth January. 
This letter was written admittedly under instructions from the 
defendant. On the authority of the letters Exhibit 4G and Ex- 
hibit 4L the dog and the car of the defendant were sold by the 


i49 


plaintif company and the sale proceeds were credited towards l 


part satisfaction of the mortgage debt. There is no reliable eyi- 
dence to prove that the defendant made over his dog. and -car 


M ~. 
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under compulsion. If really Mr. Jackson had threatend the defen- 


dant with criminal proceedings before he executed the promissory 
note in suit and the deposit of title deeds there was no reason why 


‘the defendant did not repudiate the mortgage after he was dis- 


missed and had ‘opportunities to consult lawyers. The conduct 
of the defendant after the roth January, 1935, supports the evi- 


dence of Mr. Jackson that he did not threaten him with criminal ' 


prosecution before he executed the promissory note in suit and 
deposited the title deeds. It may be that atthe time when he 
executed the promissory note in suit and deposited the title deeds 
he was under an apprehension that he might be criminally pro- 


secuted, but from this it does not follow that this apprehension in ` 


his mind was caused’ by any threat on the part of Mr. Jackson. 
The defendant has failed to prove that the consideretion or pert 


of the consideration for the promissory note was Mr. Jackson's 


promise not to prosecute the defendant in criminal Court. 'The 
trial Judge has found that Mr. Jackson obtained the promissory 
note in suitand the tltle deeds of the property which wére handed 
overto him by the defenddnt because Mr. Jackson being his 


office master was dominating the will of the defendant at that | 
‘time. If that was so why is it ‘that after the roth January, 1935, 


the defendant or his solicitors never mentioned this in the letters 
aTitten after the roth January, 1935, buton the other hand admit- 


. ted the mortgage effected on the roth January, 1935? Further, 


Mr. Jackson did not fake any undue advantage of his position as 
the office master of ‘the defendant on the roth inasmuch as the 
deferidant had misappropriated money amounting to more than a 
lac and the defendant simply agreed to pay Rs. 50,002 in repay- 
ment of the sums taken by him from the plaintiff company. The 
evidence of Mr. Jackson.and Mr. Lang (P. W. 7) is that on tlie 
roth defendant was penitent and executed the promissory note 
in suit-and handed over the title deed. In view of the facts and 
circumstances I believe the evidence of Mr. Jackson and disbe- 
lieve the evidence of the defendant. The evidence in this case in 
my opinion is not sufficient to prove that the transaction in ques- 
tion was vitiated by ‘any undue influence. I hold from the evi- 


dence of Mr. Jackson and P. W.athat at the lime when the . 
‘defendant deposited the title deed of his property with Mr. Jack- 


` gon on the roth January he did so with the intention of mortgaging 


this property to secure the payment of the money which he pro- 
mised to the plaintiff company by the promissory note in suit. A 


valid-mórtgage of Rs. 50,000 over the property of the defendant , 


- 
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.was therefore created by him in favour of the plaintiff company on 
the roth January, 1935. | 

The case of the defendant is that even if there was any liability 
of the defendant on the promissory note in suit that liability was 
discharged under section 41 of the Indian Contract Act by the 
payment, of Rs. 60,000 to the plaintiff company by their auditors. 
The material evidence on these points is the correspondence 
between and May, 1935, and 16th September, 1935 [Exhibit 4 (U) 
to Exhibit 4 Z(8)| and Exhibit 4 Z (g) (the receipt granted by the 
General Manager of the plaintiff company in zngland to the 
auditors of the plaintiff company). It is not disputed by the learned 
counsel for the defendant that before. the rrth September, 1935, 
there was no intention on the part of the plaintiff company to 
release the defendant from his liability. His contention, however, 
is that the company decided to release the defendant also from his 
liability in order to close the matter once for all so that the 
mismanagement of the affairs of the plaintiff company and the 


negligence of the audftors might not be exposed by litigation in - 
Courts. In support of this contention the learned counsel invited . 


our attention to the following purus of Mr. Just (P. W. 9) an 
assistant of the auditors: 


* 


“ When a matter is settled with anybody it is to their advantage 
and it is advantageous to the auditors that questions of negligence 
should not be debated in courts of law. Hence when a large 
amount has been paid we expect that there should be i nO ,InOIe 
publicity. ” i 


This witness, hówever, said that he had nothing to do with the 
negotiations of the office in England of bis firm with the plaintiff 
company. What he said therefore was a mere matter of opinion. 
The receipt {Exhibit 4 Z(9)] is in these terms :— 

The Londoh- & Lancashire Insurance Company Limited, 
7 Chancery Lane, London W. C. a. 


We hereby acknowledge to have received the sum of four 
thousand and five hundred pounds paid to us by Messrs. Price, 
Waterhouse & Company, of 3 Fredericks Place, Old Jewry, 
London, E. C. a, on behalf of Messrs. Price Waterhouse Peat and 


Company, of Clive Buildings, Calcutta, which gum we accept in full . 


. and final settlement satisfaction and discharge of all claims of 
every kind whatsoever against the said Messrs, Price, ‘Waterhouse, 


-Peat & Company, as Auditors of our Branch Office at Calcutta and ` 


we hereby absolutely and finally discharge the said Messrs. Price, 
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Waterhouse Peat & Company, and all other oa concerned from 


_ all further liability. 


Dated this 16th day of September, 1935. 
Sd. Charles Hendry, 
= ' '*  * General Manager. 
The contention of the learned counsel for the defendant is that 
the words “all other persons concerned ” include the defendant. 
u The general words of a release are limited always to that thing or 


those things which were specially in the contemplation of the '- 


parties at the time when the release was given "— (See Norton on 
Deeds, and Edition page ac9). 

The draft of Exhibit 4 Z(g) was sent to the General Manager of 
the plaintiff company by the auditors along with a letter 
Exhibit 4 Z(3), written by them tothe General Manager of the 
plaintiff company. This letter ‘clearly indicates that the auditors 


agreed to pay £4,500 (Rs. 60,000) in discharge of any liability 


they (the auditors) may" have incurred. The auditors clearly, 


` therefore wanted release from their liability t8 the plaintiff company 


and this liability apparently was on account of their negligence in 
the performance of their duties as auditors. The correspondence 
previous to this letter clearly indicates that the plaintiff company 
demanded £ 4,500 as compensation forthe loss whieh they had 
suffered on account of the negligence of the auditors In assessing 
this damage they excluded the money which they -expected to 
recoyer from the property of the defendant. The words “ all other 
persons concerned " in Exhibit 4 Z(9), therefore, must mean “ all 
other persons against whom there was or might have been a liability 
for negligence.” .The defendants original liability was for defal- 
cation. His liability to pay Rs. 50,000 was contractual and nota 
liability for tort. He was not in any way liable for the negligence 
of the auditors. Section 41 of the Indian Contract Act, therefore, 
has no application to the facts of the present case and Exhibit 4Z(9) 
did not discharge the defendant from his liability under the pramis- 
sory note in suit. 

The: learned counsel for the defendant contended that the 
defendant and the auditors were joint tort feasors and as the 
auditors were discharged by the company from their liability of 
the joint tort by Exhibit 4 Z(9), this release operated also as release , 
of the defendent from his liability. The question as to whether : 
the defendant and the auditors were joint tort feasors or not is not 
a pure question of law inasmuch as persons cannot be said to ba 
Joint tort feasors unless they'have acted in concert to commit a tort 
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It was not stated in the written statement that the defendant and 
the auditors acted in concert while the money was being misappro- 
priated by the defendant, The learned counsel for the defendant, 


however, contended that even if uch a case was not pleaded the 


way in which the defendant misappropriated the money clearly 
raises the inference that the defendant could not have misappro- 
priated the money unless, the auditors were acting in concert 
with him, ZEN 

~ lam unable to accept this contention. The evidence in this 
case no doubt shows that the auditors were negligent’ in the per- 
formance of their duties The written statement cf the defendant 
negatives the suggestion that the auditois acted in concert with him. 


If the defendant had raised this defence it would have been open, 


to.the plaintiff 10 give evidence to show that the auditors did not 
act in concert with the defendants while the defendant was mis- 
appropriating monies belonging to the plaintiff company. The 
evidence.in this case does not justify me to hold that the defendant 
and the auditors acted in concert. . My conclusion, therefore, is 
that the defendant had not been discharged ‘from his liability 
created by promissory note in suit and by the deposit of the title 
deeds of his property. 


The result is that this appeal is allowed. The judgment ond 
decree of the trial Judge dismissing the suit of the appellants are 
set aside. A preliminary mortgage decree for Rs. 78,210-1-734 
(Rupees seventy eight thousand two hundred and ten, anna one and 
pies seven and half) with costs in this Cowt as well as in the trial 
Court is made in favour of the plaintiff company against the defen- 
dant. The defendant is directed to pay the decretal amount within 
six months from this date. In default of such payment, the plaintiff 
company will be entitled to apply for a final decree for sale of the 
mortgage property or a sufficient part thereof for the satisfaction 
of the decretal amount. If the proceeds of the sale be insufficient 
to pay the decretal amount, the plaintiff company will have the 
liberty to apply for a personal decree for the balance of the decretal 
amount. 


The cross objections are not pressed. They are accordingly 


dismissed without cost. 
Pal, J.:—This appeal is by the plaintiff ina ‘suit for enforce- 
ment of an equitable mortgage. 


The plaintiff is the London and Lancashire Insurance Company - 


Limited, incorporated ahd registered under English Companies Act, 


Lancashire Insurance 
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having its registered office situate in London and PEDES on busi- 
ness in Calcutta, . 

The defendant is one Benoy Krishna Mitra who was the Cashier 
and Accountant of the plaintiff company at its Calcutta Office from 
the rst Januáry. 1929, to the 8th January, 1935. He wns dismissed 
on the 13th January, 1935. 

The mortgage in question is dated tbe roth inus 1935, and 


the casc of the plaintift is^ that it was created by the defendant in ` 


favour of the plaintiff on that date by deposit of title deeds to 
gecure repayment of Rs, 50,000 promised by the defendant 
by way of reparation for the loss caused by him to the plain- 
tiff by misappropriation by himself of the money pelonene to the 
plaintiff. 

The plaintiff for its claim relies on the following material facts, 
all stated in its plaint :— 

r. Misappropriation by the defendant from time to time in 
course of his employment as Cashier and Accountaht from 1929 
to 8th January, 1935, and discovery of the PSU by 
the auditor on the 8th and oth January, 1935 ; 

2. Admission of the lability by the defendant Bn hls 
readiness to make ‘good the loss suffered by the plaintiff 
company ; | 

3. Reparation made by the offender defendant 

(a) by giving a promissory note for Rs, so,coo on roth 
January, 1935, 

(b) by depositing the title deed of his property to secure pay- 
ment of the amount of the promissory note, 

(c): by giving facilities to the plaintif company for part reali- 
zation of the amount, . * 

(i) by handing over his dog and motor car and empowering 
the company to sell the same and appropriate the sale pro- 
ceeds 

(ii) by giving che company power of attorney to sell the 
mortgaged property and to appropriate the sale proceeds. 

The defendant denies the facts in items r and 2 set out above. 
As regards item 3 he does not deny the /acww of execution of 
- the documents and of the deposit of title deed. In order to avoid 
the legal consequences of these acts, however, he pleads practi- 
cally all the vitiating factors available under the Indian Contract 
Act. The particulars of the vitiating elements given by him are the 
following :— 

1, That there was no examination of the plaintiffs accounts 


— - 
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and no discovery of any defalcatión on the 8th and. gth Janu- 
ary, 1935 5 D 

3. That asa matter of^fact there "was no défalcation by the 
defendant: Mr. Jackson, the Resident Secretary Of the plaintiff 
company, inttoduced* a story of defalcation ; > 

3. .That Mr Jackson for his own protection prevailed upon 


and jnduced and compelled the defendant to execute the promis . 


sory note and power of attorney ; 
4. That the said documents were executed and the title deed 


“was deposited upon thé-express terms that no liability, of the - 


defendant was created thereby but that they were taken on the 
distinct understanding and assurance given by Mr. Jackson -that 
the same would be returned to the defendant as socn as the amount 


‘which might be found out as not properly accounted for wis reco- 
. vered from the auditors ; 


5. That the- power of attorney was obtained also upon a 
representation that criminal proceedings would otherwise be inevi- 
table and with an assurance that = said power of attorney would 
not be acted upon. 


These are the .particulars of the fraud, misrepresentation, 
coercion and undue influence pleaded by the defendant in his 
‘written statement. If the rules of pleading have &ny meaning, 
the case should have been confined to these particulars. Rule 7 
of Order 6 of the Code of Civil Procedure expressly enjoins that 


‘No pleading.shall, except by way of amendment, raise any new - 
ground of claim or contain any allegation of fact inconsistent with . 


the previous pleadings of the party pleading the. same". If a 
further and better statement of the nature ol the claim or defence, 
or further or better particulars ofany matter stated in any pleading 


' be required these may in all cages be ordered by the court under- : 


Rule p of the order. In this case no steps uncer this provision 
were taken. Notbing happened either under Order X or Order 
XIV further to add to tbese particulars ahd issues were settled by 
court on the pleading as analysed above. Issues a 6, 9 and ro 
are the relevant ones for the pirposgs of this appeal and they ran 
-as follows : 


2. Was there any defalcation as alleged ; ; if so to what amount 
and is the defendant liable for any part thereof ? - 


3. Were the promissory note for Rs. 50,000 and the power “of 
attorney executed by the defendant owing to fraud, x ed 
tion or coercion or.are the same otherwise invalid ? 


mission paid in excess of the maximum rate thus fixed would be ~ 
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4. Was any equitable mortgage by deposit of title deed ever 


validly made ? 22 
5. Was there any consideration for the promissory note and for 
equitable mor &nd power of attorney ? i . 


6. Were the said promissory note, equitable mortgage . and 
power of 8ttorney made solely for the purpose mentioned in the 
written statement and did the same create any AU on the 


^. defendant ? 


9. Hasthe liability of the defendant under the promissery- 
note and mortgage been fully satisfied by the plaintiff company 


having received £ 4500 from the auditor as alleged by the defen- — 
1 


dant ?. ; á 
IO. Is the plaintiff company entitled to get a pu decree 3 
in respect of the property in suit? — ^ / 


At the hearing of the suit on these issues the dienian made & 
new case. He admitted that there were defalcations in all appea- 
rance and that in all appearance these were made by him. But - 
he alleged that for the procuration of the plaintiff. company's, 3 
business it was always necessary to pay commission to the agents. 
There was an Association of companies doing similar business, ' 
and, by the rule of this Association the maximum rate of: such 
commission was üxed. By the rulc of the Association any cour : 





illicit. Bul such illicit payment was considered necessary for the 
better procuration of the business. .Mr. Jackson decided to 
continue the practice of making this illicit payment but at the 
same lime to hide such payment from the Association In order 
to enable Mr. Jackson to do this it was arranged to take out 
money tronr the funds of the company by the manipulation of 
its account and pay the same to Mr. Jackson. ‘The defendant 
only carried out the order of his superior and gave effect to, this , 
scheme and paid to Mr. _ all 2s money apparently defal-" - 
cated by him, 

The learned Subordinate. Judge wha tried the case seems | 
have taken these new allegations as covering issue No. 2 alread, 
framed by him on the pleadings of the parties which did not even ^ 
hint at this new story. He, however, took the new story to be, in, 
short, the substantial defence. " 

It may be noticed here that though no express issue was raised 
on the point, one material defence of the defendant was that the , T 


, alléged deposit of title deed was made when the promissory note ij 


f 
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Tenai for Rs. 28,000 and that that note was chenged on a sub- 
: sequent date to one for Rs. zo,000. So even the apparent act of 
deposit of title deed had no reference to this substituted promissory 
note and-as the present suit is on this substituted promissory note 
only the suit must fail at least so far as it seeks to enforce the 
equitable mortgage. 
The learned Subordinate Judge after hearing - the evidence 
ultimately dismissed the plaintiffs suit on the following find- 
I 
t. The defendant's case in the written Statement that the pro- 
 missory note, equitable mortgage, and power of attorney. were 
executed by him with a view to protect Mr. Jackson who held out 
promises and inducements to the defendant cannot be accepted 
(Page 136). - 
2. The mere fact of receipt of Rs. 60,000 by the plaintif from 
the auditor would not have iso facto released the cece if he 
. were otherwise found liable (Page 138). 
3. But the promissory note for Rs. so, ooo and the power of 
ttorney were executed by the defendant owing to the undue in 
fluence of Mr. Jackson (Page 130°. 
i 4. There was no consideration for the pro-note of Ra, 50,000 
Issue 5). 


—, 


5. No valid equitable mortgage by deposit -of -title deed was 


made (Page 130). 


6. For the reasons given above the promissory note and the ` 


alleged equitable mortgage created no liability of the defendant 
(Page 136). 

The plaintiff company has preferred this appeal from this decree 
of the learned Subordinate Judge. 

Mr. Bose appearing in support of the appeal impeaches each 
‘ne of the findings 3 to 6 of the learned Subordinate Judge enu- 
|- erated above and contends 
-y, That the evidence in the case ubieha ‘beyond doubt 
_the defendant made defalcation and embezzled to the extent of 
Rs. 94,000 ; 

5 s That the plaintiff company had a ah Lo sue for money had 
nd received on waiving the tort at the date of the transaction in 
,4uestion in the suit ; 

3. That the defendant gave the promissory note and the 
| ')llateral security on the plaintiff's not pursuing the remedy for 
_oney had and received and consequently the transaction was 
"supported by consideration ; 









CNI. 


1943. 
Nra? 


The London and 
Co. Ltd. 
Y e 
Benoy Krishna 
Mitra. 


Pal. y. 


fod 


^ 


THE CALCUTTA LAW JOURMAL, , i (Vor. Be 


4. That the transaction was not . under any undue Influence of 
Mr. cag or anybody else ; 

(a) That the story that the defalcation was at the instance 

of a Jackson and the defalcated amount was paid back to him is 
false and is an after thought ; 

` (b) that even assuming the whole story, the Liability of the 

defendant to the plaintiff remains unaffected, Mr. Jackson being, 

according to the story given by the defendant himself, only a point 

tortfeasor with him. = k 


Mr. Noad appearing for the respondent contends : 

r. That even according to the-plaintiffs case the title and was 
deposited on the roth January to secure the loan on the promissory | 
note executed on that date ; consequently if it be established that 
the present promissory note was not executed on the roth January, 
the claim for enforcement of the equitable mortgage must 
fail ; l i . 
2. That the present promissory nòte -was executed on the 18th < 
January ; the promissory note.of the’roth was for Rs. un and ? 
that was cancelled on the 18th ; Š 

3. That the extent of de faleation has not bud established by i 
evidence ; 

(a) that.the case of the defendant that the defalcation and T 
manipulation of the accounts were at the instance of Mr. Jackson 
has been established and that it has not been established that 


"anything was recelved or. retained by the defendant for his own use 


or benefit.; . 
4. Thal consequently the very foundation of the plaintiffs claim 
for money had and received was gone. and the transaction was with- : 


-out consideration ; H 


5.- That tbe transaction was procured by undue. influence and 
consequently voidable ; 
6. That the transaction was void, its object and consideration 4 
being (o stifle [ERES D compound non-compoundabi 
offence ; : 
7. That the liability, if auy, of the defendant under the pro 
sory uote and the equitable mortgage became discharged 
- (a) by reason of the plaiutif’s accepting performance from tlie: 
auditors who paid Rs. 60,000 in full satisfaction of all clauis arising 
[rogi the incident ; 
(b) by reason of the plaintiffs giving express discharge by 
Exhibit 4 (Z) 9 to all the persons concerned in respect of all their a 
liabilities arising from-the Incident, d 
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I shall first of all.take up the question whether the promissory SIMI 
note in suit is the note executed on the roth January, ,1935, 18 1942, 
alleged by the plaintiff or whether it was executed on the 18th but The London and 
antedated as on the roth as alleged by the defendant. Lancashire Insurance 


. ae i Co. Ltd. 
It is difficult to find out from the judgment of the learned. : 


v. 
Subordinate “Judge what exactly was his conclusion about me nn l 
the defence case of the substituted promissory note. He 
pointed out the circumstances raising some suspicion in 
favour of the defence story and apparently did not accept Mr. 
Jackson's explanation as to why he took a pro-note ‘for Rs. 50,000 
_ fit a time up to which the discovery of defalcation amounted only 
to Rs. 28,000. Nor did he accept the solicitors explanation why 
another stamp was purchased for the plaintiff company on the r8th, 
the alleged date of substitution of the handnote. Butin spite 
of all this he did not say that he accepted the defencé case and 
left the matter in this indecisive condition. Perhaps the reason 
for-his indecision on the point will be found in the passage in the 
judgment where the learned Judge says :—"[ cannot appreciate 
what point there is when Benoy admits having executed a pro-note 
for Rs. 50,000 but would say that there was ancther pro- -note for 
" Rs. 28,070 on roth January, 1935”. 
The plaintiffs case is that there was only one promissory note and 
/ that was executed on the roth January, 1935, and was for Rs. 5o, COO. 
The promissory note in suit is that promissory note. As to the 
amount of this note, the plaintiff's case is : 
I. Thaton the 8th and gth January, 1935, defalcation by the ` 
- defendant was detected ; 
3. 'Thatthe actual total amount misappropriated by the defen- 
dant could not be ascertained at that time ; 
3. That the examination of the books of* the plaintiff company ` 
and other papers as far as could be done up to that time disclosed 
- that such amount would exceed Rs. 50,000. 


4. That on the roth January, 1935, the defendant himself 
admitted his liability to the plaintif company for Rs. 50,000 on 
account of such misappropriation. 


Pal, J. 


ei tm 


The case of the defendant is :— 


- r. That on the roth January, 1935, he was compelled | to 
execute a promissory note for Rs. 38,009 3 © 


`a. That subsequently on or about ‘the 18th has 1935, he 
was compelled to execute another promissory note for Rs. 50,020. 
purporting to have been executed on the roth January, 1935 ; 
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.3. That the latter pronote was obtained after cancellation of 
the previous one of Rs. 28,000. , 
. Admittedly by the oth January, 1935, the defalcation discovered 
amounted to Rs. 27,930-4-1T. Onthat date the defendant wrote a 
letter to Mr. Jackson (Exhib't 4a—p. 433) in the following terms: 
“I undertake to account for Rs. 27,920/4/1, the difference in the 
company's books, and settle same which represents monies which 
have been misappropriated by me from the London and Lancashire 
Insurance Co. Ltd. during 1934. I have been misappropriating 
money for a considerable period prior to 1934”. 

The defendant admits that he wrote this letter and says that 
he did so at 11 a. m. on the gth January, 1935. Mr. Jackson says 
that this letter was wrilten nt above 6 o'clock in the evening on 
that date. 

For our present purposes it is immaterial to see how this letter 
was obtained from the defendant. The letter cleatly shows that . 
on the gth January, 1935, Mr. Jackson, the Resident Secretary of 
the plaintiff company, had some materials before him in order to 
entitle him at least to suspect : 

T. that the defendant made defalcations, 

a. that such defalcations had been made by him fora com 
siderable period prior to 1934; (Benoy became Cashier and 
Accountant in 1929) | 

3. that during 1934 alone Ra. 28,000 in round figure was 
defalcated by Benoy. : ' 

After narrating how he suspected that there was something 
wrong with the accounts and why he requisitioned the services of 
the auditors, on the 8th January, 193:, Jackson says : “They (the 
auditors) began their audit on that day (8th January 1935). 
About midday cf gth January, 1935, the auditor brought some 
cash books into my private office and pointed out certain entries 
to me. Defendant was sent for by me. He was questioned by 
the auditors in my presence regarding certain cash book entries. 
Defendant said that the entries would be explained if given suffi- 
cient time. But laterin the afternoon of the same day after 
further questioning he admitted having taken money during the 
year 1934 and even prior to that time. l'asked him how much 
money he had taken and he replied that it was about Rs. 18,000. 
The auditors continued their examination of the books and at 
about 5 o'clock the'amount which would then be traced was about 
Rs. 28,000, I asked Benoy Babu if be could repay the money which 


` be had taken. iie said he could if he raised money on his house 


~ 
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property at Park Circus. At about 6 o'clock in the evening he 
wrote a letter admitting having taken monies during 1934 and 
even before that, Benoy Babu came to office in the morning of 
the roth January. I took him along to the company’s solicitors 
Mesérs. Orr Dignam and Co., where I interviewed Mr. Wilmar to 
whom I explained the position regarding the deposit of the title 
deeds and the incident. Mr. Wilmar took me acioss to Mr. S. B. 
Bose’s office to whom I explained the position. Mr. S. B. Bose 
was an Assistant of Orr Dignam & Co., ina separate rpom of the 
same office. I explained the position to Mr.S. B. Bose about 
the defalcation and Benoy's admission of having taken the com- 
pany's money. I told him that Beroy Babu agreed at the inter- 
view to give a promissory note in favour of the company and to 
lodge the title deeds as security. Mr. S. B. Bose requested me 
and Benoy Babu to return to his office at 4 o'clock in the after- 
noon daring which he would look at the title deeds and draft the 
necessary documents. Later on I returned to the office of Messrs. 
Orr Dignam & Co., with defendant at about 4 o’clock in the after- 
noon. Mr. Bose got Benoy Babu to write a promissory note for 
Rs. 50,000. Benoy Babu in the afternoon of oth January admitted 
having taken about Rs. 18,coo but as the auditors had traced a 
defalcation to the extent of Rs. 28,000 approximately, [ felt sure 
at that time that the amount of defalcation would be very much 
larger... hp The auditors did not complete 
the investigation when I left Calcutta on gth February, 1935. I 
did not myself look to the accounts to ascertain the actual amount 
of defaleation. Mf. Lang co-operated with the auditors, investi- 
gating the books of accounts. It is not true that Benoy executed a 
promissory note for Rs. 28 ooo on roth January and for Rs. 50,000 


on 18th January .............. ái 
On cross-examination the witness says : 
M E ..Mr. Just was the European auditor who came on 


gth January. I do not remember the entries in accounts notice 
of which was brought to me by the auditors on 9th January, 1935, 
in my private office. I have no knowledge of accounts. The 
matter is one entirely for auditors for investigation. Mr. Just had 
aslip of paper in his hand and said that the figure about the 
amount of defalcation detected by him in the account ‘is 
Rs. 27,920/4/tp. He did not hand over that slip to me. This 
was at-5 o'clock in the afternoon on gth January, 1935. Mr. Just 
did not supply me with any other figure on that day. The letter 
dated oth January, 1935, was signed by defendant at about 
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6 o'clock on that day...... I iold Mr. Bose in the morning of roth 


"January at the office of Orr Dignam & Co., that Benoy would ` 


execute a promissory note for Rs. 50,000 which amount he admit- 
ted having taken. I said this to Mr. Bose after defendant came 
into the room. Defendant admitted in Mr. Bose's office hnving 
taken Rs. 50,000. I told Mr. Bose about the defalcation before 
defendant was called in. I told Mr. Bose before defendant was 
called in that defendant was prepared to execute n pronote for 
Rs. 50,000 defendànt told me either in my office in the morning 
of roth January or in my- office: car when going with him to the 
office of Orr Dignam & Co., that defendant was prepared. to execute 
n pronote foc Rs. 50,000. The amount of defalcation found by 
Mr, Just at 6 o’clock on oth January, 1935, was Rs. 27, 920/4]Tp. He, 
did not suggest any other figure up to the time when T went with de- 
fendant to the office of Orr Dignam and Co. in the morning of 10th 
January. Because I wanted defendant to furnish as much security 


` as I could get defendant told me then that he was prepared to exe- 


cute a pronote for Rs. 50,000. I suggested the amount as Rs. 50,000 


` for the pronote because I was informed that the value of his house 


4 


would be about Rs. 50,000. If the value of his house would have been 
a lac of rupees. would have suggested a pronote for that BUT exse 
Defendant admitted in my- office or on the way to Orr Dignam - 
& Co. office in the morning of 1oth January, 1935, that there 
was defalcation to-the extent of Rs. 5o,000. He repeated his 
admission in the presence of myself and Mr. S. B. Bose in his - 
office. In the morning of roth January defendant who was penitent 
said that hé was ready to do- anything that I wanted. I told him 
that I wanted a mortgage of his house. Thatis why I took him 


.to the office of Orr Dignam & Co. I asked defendant in. the 


morning of roth January to admit his liability for Rs 50,coo to 
plaintiff company. I fixed that sum at the value of the property. 
At that time there was no means of knowing that the loss of plain- 
tif company exceeded Rs. -27,920/4/1P- I am positive that we 
went back to Orr Dignam's office in the afternoon of roth January 
to enable defendant to: sign the promissory note and hand over 
his title deeds formally to me. Before our arrival there the 


- memorandum exhibit a was prepared in the office of Messrs. Orr 


Dignam & Co. for the sum of Rs. 50,qoo as it shows now. (Seeing 
the exhibit 2 witness says that) if there wasany alteration of the 
figure Rs. 50,000 it was done before our arrival in the Orr Dignam’s 
office. I do not think that.I took defendant with me to the 
Jatter’s office any time after roth January, 1935. I did not take 
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defendant there for the power of attorney. Ihad nothing to do, CIVIL. 
with its drawing up and execution. I informed Orr Dignam in 1943 


his (?).office that defendant agreed to execute a power of attorney. ‘The London and 
I did not tell Orr Dignam and Co. before I left Calcutta on a Lu ei 
troth February, 1935, that the power of attorney should be Y. . 
executed by defendant in favour of somebody other than me^ as Peor DA 
I was going home. It is nota fact that at my instance the last 
two or one page of the power of attorney was re-drafted before- 
execution in the presence of defendant on 17th January, 1935. I 
was not present when it was signed or attested. Defendant did 
not say anything when he handed over his title deeds to me after 
it was made over to him by Mr. Bose after 4 o'clock in the after- 
noon of roth January, 1935. I think that I took defendant with 
me to office of Orr Dignam & Co. on 16th January, 19 5, and 
told them that defendant agreed to execute a power of attorney in 
my favour to sell his property. The idea of power of attorney was ` 
received from plaintiffs solicitors. I know nothing about its terms. 
Tt was left to our solicitors ............ .. » ; 
(E I have acted on what the auditors told me 
regarding the allegation .of defalcation of certain amount by 
defendant made in the plaint. I also acted on defendant's admis- 


Pal, J. 


Qr When defendant and I attended office (Orr 
Dignam's Office) in the morning of roth January, r935 the whole 
position was explained to defendant by Mr. S B. Bose, and defen- 
dant voluntarily agreed to give promissory note for Rs 50,000 and 
lodge the title deeds of his property at Park Circus thus creating 
security for the promissory note............ » ] 

Tbe solicito: referred to by Mr. Jackson is Mr. Sribhusan Basu, 
solicitor attached to the Fimof Messrs, Orr Dignam & Co. He is 
P. W. 2 in this case. Ho says: 


"On the roth January, 1935, Mr. Wilmar of our l'irm intro- 
duced Mr. Jackson the Resident Secretary of the plainuff com : 
pany and asked me to attend to Mr. Jackson. He informed mo t 
that bis accountant and cashier one Benoy Krishna Mitra bad 
mado defalcation fiom lime to lime amounting to a consideiablo 
suni which would roughly be Rs. 50,000. There was nobody else 
in my 100m then. Ho also told mo that Mr. Benoy Krishna 
Mitia had admitted that he had defalcated and was prepared lo 
pay the whole amount if time was given to him, I was also told 
that title deeds of Benoy Mitra’s property in Park Circus were 
with him (Mr. Jackson) he (Benoy) was prepared to charge his 
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property by making equitable morigage by deposit of title deeds 
and execute such documents as ‘would be necessary and that 
Benoy Babu was waiting outside my room. I asked Mr. Jackson 
to bring him in. Bénoy Babu was brought in my room by Mr. 
Jackson. When I asked him (Benoy) about the matter he said 
that he had defalcated and was prepred to pay up the amount if 
time was given and he was willing to execute such document by 
way of security and deposit his title deeds. The amount for 
which the title deeds would be deposited was also discussed and 
Mr. Jackson said that Benoy Babu had agreed to charge his pro- 
perty for Rs. 5c,o00 as that would be the value of his property. 
As I had an appointment then I told Mr. Jackson to leave the 
document with me and come later in the day. Mr. Jackson came 
at about 4 o'clock in the same afternoon. I told him that I com- 
sidered the matter and inspected the document of title and in my: 
view Benoy Babu should execute a pronote for Rs. 50,000 and make 
a formal deposit of the title deeds of his property No. rro Syed 
Ameer Ali Avenue with Mr. Jackson by way of equitable mortgage. . 
Iasked Benoy Babu whether he had cteated any incumbrance 
over the property. He said he had not done so. Benoy Babu 
then wrote out a pronote for Rs. 50,000 the wordings of which I 
dictated and Tl'handed to him his title deed to enable him to make 
formal deposit of the same with Mr. Jackson. At this time I 
phoned from my room to another Assistant, in our office so that 
he could be present at that time of the deposit. The gentleman 
came and Benoy Babu deposited the title deed i. e. he handed 
the document of title to Mr. Jackson and also made over the pro- 
note to him. Then Benoy Babu went outside my room. Mr. 
Jackson stopped a few minutes and I told him, that he should 
insert an advertisement as a caution in the “Statesman” and he 
requested me to draft sucha notice. I drafted the notice which 
I gave to Mr. Jackson I also prepared a note of the record of 
deposit and after signature by myself and the other gentleman 
Mr. B. C. Malick. It was also handed to Mr. Jackson. Then he 
went away. It was on the roth January, 1935. This isthe docu- 
ment (Exhibt 2). It is not true that the figure 5 in Rs. 50,000 is 
altered", 

On cross-examination the witness said :— 

eere o Thore is a charge of 4 annas for a pronote on roth 
January, 1935 (Exhibit E) on the 18th January there is also an 
eniry of 4 annas as stamp for a pronote (Exhibit EI). I have no 
recollection as to why there is another such entry. (On looking 
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to the book the witness says...... on 17th January Mr. Jackson 
Phoned me suggesting an appointment. He came in the 
evening and said further sum might be found due and he discussed 
what further steps should be taken by way of further security. I 
suggested that he might take a pronote. He said he would think 
over the matter and let me know. Next day he came and I thought 
a further stamp now be taken hence I purchased stamp in antic 
pation.” 

The deinde mikahe case that there are 2 pronotes one 
on the roth and the other on the 18th but this is not correct, only 
one pronote was executed by him. On the 18th the pronote was 
not actually written. 

I don’t remember if I gave these stamps to Mr. Jackson or the 
matter was overlooked. 

It is not a fact that the pronote was written on the 18th but 
dated the roth January.” 

The other solicitor referred to by Mr. Basu is P. W. 8 Mr. 
Balai Chandra Mallick, He says :— 

“I am a solicitor and I work in the office of Messrs. 
Orr Dignam & Co. where I have been working from 1934. I have 
brought my day book. My senior Assistant sent for me 
and I went to his room when I was introduced to Mr. Jackson 
and Mr. B. K. Mitra, I was told that B. K. Mitra was going to 


execute a pronote. B. K. Mitra did execute- this pronote in our . 


presence and handed over the title deeds for his house at Bally- 
gunge to Mr. Jackson. It is our practice that we dictate these 
entries in the day book next morning. This pronote was for 
Rs. $0,000. On the same day the memorandum was signed by Mr. 
B. K. Mitra.” 

The evidence given by these witnesses finds support in the 
following documentary evidence :— 

r. Day Book of S. B. Basu, the solicitor Exhibit rz. The 
entry dated 1oth January, 1935, relates inter alia to "drawing a 
promissory note for Rs. 50,000 and a notice to be inserted in the 
papers regarding the equitable mortgage". 

2. Memorandum of deposit of title deed Exhibit a dated the 
roth January, 1935, which speaks of the deposit of title deed 
“for the purpose of securing the repayment to the company of the 
. sum of Rs. 50,000 approximately which Benoy Krishna Mitra ín 
the course of his employment as Accountant and Cashier of the 
company defalcated from time to time”. 

As against this, the defendant examines only himself and relies 
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on Exhibit E(1), a voucher for receipt stamp of annas four pur- 
chased by Messrs. Orr Dignam and Co. on behalf of the plaintiff 
company on the 18th January, 1935. The defendant (D. W. 1) 
says :— : 

"On the roth at about rr or ra (midday) I was sent for 
and when I went Mr. Jackson said I should execute a promissory 
note for Rs. 28,000. -I declined and he said else he would ring up 
the police and have me taken to custody. His one hand was on the 
telephone. He further told me that if I did that I would be given a 
big lift in my office and I was assured that I might one day take his 
chair. I was not afraid of the criminal case because I knew I was 
honest and that I would come out successfully but I was afraid of 
harassment and thought of the reputation of family and hence I 
agreed to execute a pronote for Rs. 38,005. Sometime afterwards 
on the same dayI was taken by Mr. Jackson to the office of 
Messrs. Orr Dignam & Co., and he went to the office of Mr. S. B. 
Bose and I waited outside ; sometime after that I was called in 
and Mr. Jackson handed ‘me a typed pronote for Rs. 28,000 which I 
signed. Then Mr. Bose who was looking for something handed 
Mr. Jackson & paper which, on looking at the top, I found to be 
my title deed. This Exhibit 1 is not the pronote which I signed 
on that date. It was typed pronote". 

"On , the 18th Mr. Jackson took me to thé office , of 
Messrs. Orr Dignam & Co. and asked me to sigm a pronote for 
Rs. 50,000 which was kept ready typed by Mr. S. B. Bose (then 
says no). T'hisdocument was not kept ready, some document was 
ordered to be typed but I preferred to write in my own hand as 
I had suspicion in my mind as those people were doing whatever 
they liked with me. Then I wrote this document myself (Exhibit r). 
I simply copied the old one except the figure Rs. 28,000 Mr. 
Bose asked me to date it as roth and I did it although it was on 
the r8th I wrote this. Mi. Bose destroyed the old pronote in my 
presence", f 

On cross-exainination the wilness says :— 

“I did not show that torn document but I may have 
mentioned that to my lawyer’ 

"The pronote was signed on 8th. It is for them to explain 
why the figuro Rs. $0,000. comes in the power of attorney datod 
17th January, 1935. 

They never asked me to sign the pronote on 17th. I am abso- 
lutely sure that I signed the pronote on 18th January, 1935. It 
is the composition of my pleaders. Why the word ‘ont or abou 
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the t8th January, 1335’ is written in my written statement I do not Crvit. 
know (?) I am not n lawyer. 1942. 

~ ° I signed this written statement after reading the written state- The London and 
ment but I did not point out that ‘on or about 18th’ should not i E 
be written. I did not think it to have any importance" yve 

As regards the statement in Exhibit 2, the suggestion was that veg he 
the document originally contained the figure 22,000. Subse- A 
quently the first two figures were changed into 5o. This was eiii 
suggested to Mr. Jackson in course of his cross-examination. When 

.the witness seeing the Exhibit a snid: “If there was any altera- 
tion of the figure Rs. 50,050 it was done before our arrival in the 
Orr Dignam’s office". He was speaking of his arrival there on 
the roth January, 1935. It seems that up to that time alteration 
was suspected in the first figure only. P. W.2 Mr. S. B. Bose, 
the solicitor, was asked about this and he said, with reference to 
the document Exhibit-2. “It is not true that the figure 5 in 
Rs. 50,000 is altered”. The other solicitor Mr. Balai Chand 
Mallik (P. W. 8) who also signed this document asa witness spoke 
of the pronote and equitable mortgage being for Rs. 50,000. But 
he was not asked anything about this alteration in the figures. The 
defendant himself said this : 

"The suggestion that the figure Rs. £6600) was altered 
was not made at my instance but it looks definitely altered. For 
some figure this figure 5o was altered. This looks like it. This has 
the date roth January. Ithink this document was for Rs. 28,000. 
I never saw this document before. The and zero looks altered 
according to me”. 

We have examined the otizinii (Exhibit 2) and ip our opinion 
it is difficult to say that the figures 5 and o are the results of the 
alteration of the figures a and 8 respectively. The blurring seems 
to be due to ordinary slips made by the typists. The day books 
óf the solicitors contain corresponding entries and the flgures 
there show no sign of any alteration. The purchase of stamps 
evidenced by Exhibit E (r) has sufficiently been explained by Mr. 
S. B. Bose (P. W. 2). That there wasa talk of further pronote 
after the one executed on the roth is admitted. The only quee 
tion is whether it was from 28,000 to 50,000 or from 50,000 to 
a still higher figure in view of the discovery of much higher 
defalcations. In my opinion the original pronote was for Rs, 50,000 
and thatis Exhibit r. Though substitution of another pronote 
for a higher figure was contemplated, it was ultimately given up. 

I feel great difficulty in accepting the story of the defendant 
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in this respect, As against his uncorroborated testimony we have 
the evidence of the two solicitors and the documents referred to 


above. Unless we aie prepared to say that these solicitors rbt = - 


only deliberately perjured themselves to support the case of their 
client but also stooped to the falsification of their day books it is 
difficult to discard their evidence. Nothing has been suggested 
against them which will entitle me to give them sucha black 
character and I am not prepared to discard their evidence on this 
point. 

-The evidence an the record satisfactorily establishes that there 
was only one promissory note executed by the defendant, that the 
same was for Rs. 50,000 and was executed on the ioth January, 
1935, and that the promissory note in suit is that promissory note. 
The story of there having been a promissory note for Rs. 28,coo on 
the roth January, 1935, is not acceptable. 

The case of the plaintiff company is based on contract. 
After stating in para 3 of the plaint how the misappropriation by 
the defendant was detected, the plaintiff says in para 4 of its 
plaint : 

"In order to make good the loss caused to the plaintiff com- 
pany by his misappropriation as aforesaid to the extent of Rs. 50,000 
as admitted by him the defendant executed a promissory note for 
Rs. 50,000 in favour of the plaintiff company on the roth January, 


1935, and to secure payment of the amount of the said promissory: 


note deposited on the said date with Mr. Harold Lyons Jackson, 
the Resident Secretary of the Calcutta Office of the plaintiff com- 
pany inthe office of Messrs. Orr Dignam & Co, solicitors the 
title deed of his property." 

The relief claimed is a decree on the equitable mortgage. 

In view of the respective cases of the parties the questions for 
our conaideration in this appeal are : ; 

1. Whether the agreement was for a consideration ; 

2. Whether the consideration was lawful ; whether the con- 
sideration was an agreement not to prosecute for the rauna] 
offence ; 

3. Whether the agreement was with unlawful object—with the 
object of stifling criminal prosecution; _ 

4. Whether the consent of the defendant was free ; Whether 
it was caused by coercion or undue influence ; 

5. Whether liability was discharged. 

The learned Subordinate Judge arrived at the conclusion that 
there was no consideration for the pronote of Ra. 50,000. 


~ 
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It is difficult to-follow the reasoning of the learned Subordinate 
Judge. The learned Judge seems to have been of opinion that as the 
plaintiff company subsequently realised Rs. 60,000 from the audi- 
tors, the damage caused to it by the defalcation of the defendant 
gotreduced by this amount. This is quite an irrelevant matter 
for the purpose of determining the question whether or not there 
was consideration for the agreement made on the roth January, 
1935. The payment by the auditors was made in September, 1935, 
long after the defendant's agreement. We shall see later that this 
payment by the auditors did not in any way affect the hability of 
the defendant. At any rate, this subsequent payment cannot affect 
the question whether or not there was gonsideration for the agree- 
ment made on an earlier date. 


Strictly speaking, the consideration for the agreement was not 


the defalcation. Consideration is defined in ihe Indian Contract 
Act thus: “When at the desire of the promisor, the promisee or 
any other person has done or abstained from doing, does or 
abstains from doing, promises to do or to abstain from doing some- 
thing, such act, or abstinence or promise is called a consideration 
- for the promise". The plaintiffs case is that the defendant 
embezzled its money. This was a tortious act for which the defen- 
dant became liable to pay damages (unliquidated) to the plaintiff. 
From the nature of the tortious act the plaintiff was entitled to 
waive the tort and seek relief for money had and received: This 
would entitle the plaintiff to realize from the defendant the entire 
amount defalcated by him. These were the respective rights and 
liabilities of the parties at the date of the agreément. The con- 
- sideration for the defendant's promise contained in the promissory 
note was the plaintiffs promise to abstain from suing the defen- 
dant for money had and received. The agreement will be for 
consideration if there .was this right of the plaintiff on the roth 
January, 1935. - 

When the learned Subordinate Judge comments tpon Mr. 
Jackson’s not coming forward to say how much he paid as illegal 
commiseion, he forgets that this case was not to be found in the 
pleading of the defendant. He made this new case only after the 
plaintiff closed its case. 

Mr. Jackson was examined in this case. But the defendant did 
not even.suggest that any portion of the defalcation money was paid 
to him by the defendant. l 


It is difñcult to see why the learned Judge says that the pay- 
ment of illegal commission was hidden. My. Lang in his “evidence 
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Eme ‘ did not say that it was hidden. Mr. Lang said: “I recollect one 


a 1942. occasion in which additional commission was paid ; that twas not 
The London and, OF should not haye been hidden in our account in any way as 
PEE London was aware of and had agreed to the payment”. 
As we shall see later, the discontinuance of the ledger and 


V. 
RUN journal was not at all any irregularity and was not responsible for 
Pal F the manipulation of the accounts by the defendant. The manipula- 


2n tion was absolutely the design of the defendant and nobody else had 
anything to do with it. 

The crificism by the learned Subordinate Judge that in finding 
the defalcation the auditors did not see whether subsequently the 
defalcated amounts were dyly credited in the accounts of the pinin: 
tiff is wholly unjastifable. 

The learned Subordinate Judge refers to two instances, in 
which the cheques drawn by Eagle Star for Rs. 1066-14- & 1464-8- 
helped the defalcations. According. to the learned Subordinate 
Judge these were paid back by the defendant lateron. We have 
been shown the relevant entries. Whathappened is that Eagle 
Star was credited with the amounts of those cheques later on in its 
ledger accounts. There was no credit in the plaintiffs Cash Book. 
and it is difficult to see how mere entry in the ledger brought back 
the money to the plaintiff company. 

In the plaint it was stated that up to the gth January it was 
discovered in course of the examination of the plaintiff's accounts 
by its auditors : 

(1) That the defendant from time to time had misappropriated 
large sums of money belonging to the. plaintiff company in course 
of his employment as Cashier and Accountant. 

(2) That though the actual total amount so misappropriated 
by the defendant could not be ascertained at that time, the exami- 
nation of the books-of the plaintiff company and other papers so 
far as could be done up to that time disclosed . that pun) amount 
would exceed 50,000. 

(3) That on the roth January the defendant himself admitted 
his liability to the plaintiff company for Rs. 50,000 on account of 

' misappropriation. 

(4) That subsequently on füfther investigation it was found that 
the liability of the defendant to the POM company weuld come 
up to about Ra 1,29, 

In his written statement the defendant denied that there was any 
defalcation at all. His case was l 

1, That be never misappropriated any money. 
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2. That he did not admit any liability on the 10th January or 
on any day. i 
* 3. That no liability on his part to plaintif company ever 
existed ? 

4. That no liability to the extent of Rs. 1,20,000 or to any sum 
was found. ‘ 

5. That the story of defalcation was introduced by. Mr. 
Jackson. ` 

In paragraph 6 of his written statement the defendant even 
denied the case of the plaintiff that there was examination of 
accounts on the 8th and gth and that in course of this examination 
any defalcations were detected. 

Consequently, Issue No. 2 was raised which ran as follows: 

“Was there any dafalcation as alleged, if so to what amount and 
is the defendant liable for any part thereof ? ” 

Strictly speaking, the last portion of this issue does not arise in 
this case as this is not a case either for damages for the tortious act 
of misappropriation, etc., or for “money had-and received". ` 

At the hearing, in order to establish defalcation by the 
defendant and the amount of such defalcation, the plaintiff relied 
on :— 

I. Auditors Report. (Exhibit 13). : 

3. The various account books of the ps (Exhibit 9 
series). 

3. Cheques issued by the plaintiff on various ads (Exhibit 5 
series). 

4. Counter-foils of such cheques, (Exhibit IO died: 

5. Defendants Banking Accounts, (Exhibit 7). ' . 

6. Certified copy of the entries in the Register of the National 
Bank, Ltd., about numčers and amounts of notes pat fo the plaint- 
tiff company by that Bank, (Exhibit 6 series) 

7. Certified copy of the entries in the defendants account with 
P & O Banking Corporation Ltd. (Exhibit 8) i 

8. Certified copy of entries in the Register of P & O Banking 
Corporation Ltd., showing the numbers and amounts of notes 
received from the defendant (Exhibit 8). 

9. Evidence of P. Ws. 9 and tr (Auditors) 

10. Evidence of admission by the defendant (P. Ws. r, a, 7). 

The method of defalcation adopted by the defendant, as 
disclosed by this evidence, can be classified under three heads : 

I. The plaintiff company issued a bearer cheque for self. The 
cheque was cashed but 
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(a) the cash recaived did not find entry in the Cash Book of 
the company. The cheque itself was shown on the debit side as 
if it were not issued for self but to PARO else for the purchase 
of sweep tickets ; 

or (b) the cash received was | entered in the cash book of the 
company, but was immediately shown on the debit side as expen- 
diture for the purchase of sweep tickets, though as a matter of 
fact no such expenditure was made. The defendant has -admitted 
that these entries showing expenditure for sweep tickets are all false. 

We shall see his explanation later. 

This method covers Rs. 34,870. 

2, Some customers of the plaintiff company made payments 
by cheques. The Cash Book of the plaintiff company did not 
credit the payers atall The cheque was sent to the plaintiff's 
bank account, . but inthe cash book it was entered as cash 
sent to Bank. The Pank balance was maintained by the 
cheque sent. Cash was taken out by tbe defendant from 
the till, 

This method covers 55,932-1a- 1. 

3. The defendant took money directly from the cash-in-hand 
without any manipulation of accounts : According to defendant’s 
own admission this ulowd be Rs. 3600, 


He says: “In the Marine Book page gs, the amount was 
drawn out in X’mas week, Rs. 1200, in order to be 
paid to Mr. Jackson. This money was not actually in the till, . 
although the book shows they were, because of the fact that the 
trouble started andI did not adjust this amount by putting the 
customer's cheques into the company's.Bank and writing -off ` the 


. amount in the column for the petty cash, just to show how the 


accounts were to be kept ; ” 

For the items covered by tlie first of- the methods stated above 
the plaintiff succeeded in tracing the very currency notes paid by its. 
Bank in cashing its self-cheques, to the defendants’ accounts. 

‘For the items covered by the second method tho plaintiff traced 
out the cheques and established that the balances from time to time 
in its account with the Bank were accounted for by these cheques 


. and that the alleged cash-transfers remained Woly unaccounted for 


by these balances. 

This explains why the defendant ultimately, when he came to 
the witness box after the plaintiff closed its ease, changed his defence 
in this respect altogether, admitted all these manipulations in the 
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accounts and came forward with the story that he took money in 
this manner, but did so as directed by his office master Mr. Jackson 
and paid back every farthing to Mr. Jackson who on his part 
required this money for the purpose of making illicit payment of 
commission to the agents. 

This new story is best given in the language of the defendant 
himself. He was allowed to state in the deposition almost at the 
very commencement of his examination-inschief thus :— 

"Iknow what illicit commissions are :—This is & commission 
paid to anagent and which is not permitted by the rules of the 
association of companies. This is done to do more business ; what 
is not in the tariff is called illegal commission. 

In Mr. Bewley's time quite a lot of illegal commission was paid. 
This was entered in the company's ledgers as expenses. I can point 
out instances if any of the books of Mr. Bewley's time be produced 
here. He never disguised these payments. 

When Mr. Jackson succeeded Mr. Bewley, the practice 
changed. The Association changed their rules as they found most 
of the companies were nof observing the rules and they made 
strict rules and required deposit of Rs. 2000 and further made 
provisions for cancellation of licenses. When Mr. Jackson failed 
to secure business in following the rules of the association he toured 
in the muffasil and came back and told me that all the companies 
were following the old practices of paying extra commission or 
illicit commission and that he would follow that old practice and 
I was asked to hide the fact in our account and keep the accounts 
in such a way that nobody else would fnd that. I told him that 
it would be difficult to hide this from the auditors. Mr. Jackson 
asked me why the thing could not be concealed from the auditors ? 
I told him that such adjustment must pess through the ledger and 
journals and that those two books could not be discontinued 
without the auditors’ permission. Then Mr. Jackson sent for Mr. 
Younie who had a long consultation together as a result of which 
I was called by Mr. Younie in Mr. Jackson's chamber when I was 
told to discontinue those two books viz., ledgers and journals. This 
happened in the end of 1932. There was an end of those two 
books; Mr. Jackson had to do this because otherwise the business 
would suffer and he would be taken to be incompetent and some 
body else would come in his place. This illicit commission could 
be paid for the cash only and not otherwise. Tbus I used to give 
Mr. Jackson cash which was settled with the parties i. e. agents. 
First this was done with a paltry sum as an experiment. When the 
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oe auditors knew that I can’t say whether they deliberately overlooked 
1942. the accounts, When our London office confirmed our accounts as 

The London and correct, then more money was taken out for this illicit commission. 

nee Ta From Marine account chiefiy this amount was drawn. Fire business 

v was the main business of the company and there are hard rules for 

rim this business and people wanting to check accounts will check the 

— Fire accounts and not Marine accounts. Hence large sums of 

iuc money that was drawn for payment of illegal commission was from 

Marine accounts. ” 

The modus operands was given by the defendant thus :— 

-- “ These cheques are for those purpoges. Mr. Jackson would ask 
for some money and I used to write out the cheques in favour of 
ourselves or bearer. The cross was cancelled thereafter: This 
used to go to Mr. Henderson who used to operate on the marine 
bank and he would sign the cheque in both places. I would then 

. give it to the collecting sarkar of the company in due course and 

he would fetch the money from the bank and hand over to me and 
when Mr. Jackson would ask for the same again I would hand the 
same on to him to be locked up in his personal safe in his office 
and some times the money used to be kept with me to accumulate 
to a large sum which he used to take from me when he used to go 
out touring in the Muffasils. I had only a tin box as cash box in 
the office and when a large sum accumulated there I found it unsafe 
to keep in the box and told Mr. Jackson who then said that I 
should then keep those: sums of money in my own account and 
thus'Í used to send the money to the P. & O. Banking Corporation 
which is housed in the same building............ ” 

The salient points in this slory relevant for the purposes of this 
suit are ;— 

1, Jackson's decision to pay illicit commission afler ils prior 
discontinuance ; 


a. The defendant’s having been taken into confidence by 
p Jackson for this purpose ;—his being asked to procure money for 
the purpose by manipulating the accounts so as to hide such pay- 

ments from the auditors ; 


3. Discontinuance of ledger and joda m neceesitated for the 
purpose of such manipulation and defendant's proposal to Jackson 
to obtain consent of the auditors for such discontinuance ; 


4, Conference between Jackson and Younie ; Younie sends 
for the defendant and directs him to discontinue the togen d and 
journal ; 


` 
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5. Jackson's direction to the defendant to keep the money in 
his own Banking account ; 

6. Payments to Jackson by the defendant. 

It may be noticed here that Jackson was examined in this case 
and he was examined on the a7th and s8th February, 1939. This 
cass was not put to him by the defendant then. It was introduced 
for the first time only on the a4th August, 1939, after the close of 
the plaintiff's case when the defendant himself came to depose in 
the case. None of the points set out above was put either to 
Jackson or to Younie. The-basis.of * the whole story seems to have 
been supplied by two admitted facts, viz. (r) payment of illicit 
commission. (2) Discontinuance of consolidated et and journal 
since 1933. 

It may further be added that no evidence as to the maximum 
rate fixed by the Association was given by the defendant in this 
case and the defendant himself also did not give the rate though 
Mr. Jackson had already given the maximum rate as 25 per cent. 

There may be some reason for saying that pleadings in this 
country are not to.be strictly construed. Atthe same time there 
is no reason why the parties should be allowed to ignore altogether 


the rules of pleading which have been laid down by the statute. . 


There is no reason why in spite of all these rules a pleading should 
be allowed to degenerate into no pleading at all. The rule is that 
all necessary particulars must be embodied in the pleadings. 
According to the rules of pleading as given inthe Code of Civil 
Procedure, the pleadings not only need be concise, they must also 
be precise. A parcy-is entitled to be told every particular which 
will enable him to properly prepare his case for the trial, so that he 
may not be taken by surprise. The whole object of pleadings is 
to bring the parties to an issue and the importance of the rule is 
to prevent the issue being enlarged, which would prevent either 
party from knowing, when the case comes for trial, what is the T 
' fact to be discussed and decided. 

The defendant was shown every relevant item in the account 
books regarding the customers! cheques and the self cheques and 
seeing them he said : 

“ These sweep account payments ‘are all in thè Marine Book— 
some are in the Bank column and some in the Cash column. The 
money all came to me and then went to Mr. Jackson for payment of 
illegal commission..........7.......in any case the principle is that the 
money came to me first. i 

Similarly the proceeds of customers’ cheques which are treated as 
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cash the proceeds came to me in the first instance, everything was 

thereafter paid to Mr. Jackson. My banking account does not show 

any payment to Mr. Jackson............ b 

In another place he explained the second method of defalcation 
adopted by him thus : 

—Ó On 16th June, :932, the amount Rs, 1,587 on the right 
hand side was cash. I tookit from the till of the company ; on 
the same date this amount was shown as payment to the Bank. It 
is not cash which went to the Bank ; the cheque went to the Bank. 
The cash went out of the till. It may be thatin the first instance 
it went to my pocket (i.e. I might have held it for 2 days or a 
months when Mr. Jackson went to tour in Moffasil). "Ihe amount 
transferred to Bank’ is not proper entry ; the proper entry should 
have been ‘Union Insurance Society of Canton’ and credited 
accordingly. This improper entry was made to adjust the pay- 
ments made to Mr. Jackson. An honest accountant would have done 
if directed by his boss else he will lose his fob. I was entirely 
in the hands of Mr. Jackson asa puppet ; so long asthe auditors 
did not object I did not see anything wrong there. 

The money that went to Mr. Jackson's pocket is not coming 
again. Then this cheque for Rs.1587 was used to inflate the 
account in the bank and deflate the amount in the till. Thus the 
company did nct geta single pice but the money went to Mr. 
Jacks n’s pocket. Thus the company lost the benefit conferred 
by this cheque and no amount of adjustments will improve this 
position ; this is the position otherwise the money paid should be 
shown as outstanding if this was not done. 

By that adjustment the liability of the Canton Insurance was 

“reduced ; yet the company got no benefit ; the liability of the 
company (plaintiff) was reduced to other companies although the 
plaintiff compary did not pay ; false items of expenditure had to 
be noted to show the position to the Head Office ; because Mr. 
Jackson wanted cath and he wanted to hide this, that is why this 
was done andto hoodwink the rival companies too. Iall along 
appreciated that I was servant of the company and not of Mr. 
Jackson but I know him to be the big official of the company in 
India. . It struck me these were not proper entries and I left the 
matter to the auditors and report to the Head Office ; I had not 
thought of itas I knew no fraud was being practised......... j 

We have been taken through the several items in the plaintiffs 
account books and we have no doubt in our mind that the amount 
stated above (viz. Rs. 94,402-12-1) was defalcated by the defendant 
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from the plaintiffs money. The defendant admitted, that in his 
deposition and in our opinion this admission is fully supported by 
the evidence on the plaintiffs side. The only explanation given 
by the defendant is that all these amounts were paid by him to 
Mr. Jackson. Excepting his own statement he could not adduce 
any evidence in support of his story of payment back to Mr. Jack- 
son. Mr. Jackson was examined in this case and the only ques- 
tions put to him on this point were whether illicit commission was 
paid and whether he instructed the defendant to cover up auch 
payments. 

Jackson said : 

"It is very ensy way oí securing business allowing commissions 
larger than are allowed by Fire Insurances association. Many 
companies do that. I donot do that now. My company did 
that in one or two isolated cases during the long period of years. 
It has been by no means the general policy with my company to pay 
illicit rebates. I have no idea how companies show illicit rebates in 
their books. Where an illicit rebate was given the agency account 
concerned should show the true position. No instructions 
were ever given by me to try and cover up the payment of an illicit 
nature." 

This witness said that 3577 was the legitimate commission paid 
to the agents, but that in some cases commission up to 307, was 
paid. It has been pointed out to us that the accounts all along 
showed these payments in their true amounts and rates. So these 
illicit payments were not concealed from the accounts. Mr. Jack- 
son was asked whether or not the sum which was the subject of 
defalcation was drawn for the purpose of paying illicit rebate, and 
in reply he denied it. Mr. Jackson was not asked as to whether 
he himself was paid anything by the defendant out of the appa- 
rently defalcated amounts. The whole story about this payment 
is a subsequent development. Even the defendant in his deposi- 
tion spoke about Rs. 40,000 paid to Jackson for this purpose. He 
told the court that he had his account book showing payment to 
Jackson. This account book was not produced by him. In course 
of his deposition he wanted to say that "probably that account 
book has gone to the plaintif”. He however did not even call 
upon the plaintiff to produce it This is wholly an unreliable 
story. : ] 

As a part of this story the defendant introduced the story of 
dropping the ledger and journal in 1933. That these two account 
books were as a matter of fact discontinued from 1933 is correct, 
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But these were only some unnecessary duplicates. The plaintiff 
company keeps detailed ledgers for the different branches of its 
business. The ledger dropped wasonly a consolidated one. It 
is difficult to see how the dropping of this consolidated ledger 
facilitated the concealment of the manipulation from the auditors. 


We have seen the detailed ledgers and in our opinion discontinuance 


of the consolidated ledger could not be a design to hoodwink the 
auditors. 

The payment of illicit commission and the discontinuance of the 
ledger and journal are the two facts. The defendant in despair got 
hold of these truths to found a false story of design for defalcation 


.by Mr. Jackson. The ui is wholly unworthy of credit and we 


discard it f» toto. 

In our opinion the „laini has succeeded in establishing defal- 
cation by the defendant to the extent of Rs. 94,402-12-1 during the 
period of his employment as Cashier and Accountant prior to the 
date of the promissory note and equitable mortgage. 

It is the defendant’s case that the London Office prohibited the 
payment of illicit commission. The learned Subordinate Judge 
himself found that the defalcation resulted in the loss to the plain 
tiff company ; it did not benefit by the false entries and its money 
went in some shape or other from the pocket of the defendant to 
the pocket of Mr. Jackson and thence to the pocket of the agents. 
Even if it were so it would be wrongful on the part of the 
defendant to defalcate the amount and falsify the accounts 
although he might have done it with the connivance of Mr. Jack- 
son or at his bidding. The defendant seems to have introduced 
this story in the hope that if the event happened in the way it 
would not constitute any tort on his part. But it is difficult to see 
why. Js it because the plaintiff is taken to have consented, or at 
least, assented to the risk of the possible harm? Volents non 
periculum injwriae.] The plaintiff company never assented to the 
risk and it is admitted by the defendant that the alleged arrange- 
ment for illicit payments was against the express directions 
by the company. Mr. Jackson was at the worst only a joint 
offender. The act was at besta joint act done in pursuance of 
a concerted purpose of the two; but all the same it was a tort 
feasance. . 

The defendant can neither take shelter under the principle 
Respondeat supertor—Let the principal answer. Even if he was 
merely an agent of Mr. Jackson and committed the tortious act 
under the direction or with the assent of him, each would be liable 
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at the suit of the party injured. No authority of his principal would 
justify the wrongful act. 

The next question is if the consideration was lawful,—if any 
invalidity attached to the contract in its substance or purpose,—if 
the contract was invalid, being contrary to public policy in 
its substance or purpose,—in any part of its consideration or 
object. 

The commonest remedy for a tort is an action for unliquidated 
damages. 

Embezzlement isa crime as also a tort and so far as the 
tortious liability involved in it is concerned, the remedy of the 
injured is an action for unliquidated damages. Embezzlement 
may also create a relation within the confines of what may be said 
to be guasi contract. 

A person who obtains a benefit from a tort committed by him at 
the expense of another is under a duty to compensate the other 
for the value of the benefit thus received. Actians can be based 
on such unjust enrichment. To require the wrongdoer to pay the 
value of what he has improperly received is ordinarily demanded 
by justice. 

In any case when embezzlement takes place, the injured party 
may waive the tort and seek his. remedy in an action based on 
quasi contract, for ‘money had and received’: Neale v. Harding 
(1). No party is bound to sue in tort, where by converting the 
action into one of guasti contract he does not prejudice the tort- 
feasor. 

In the present case, therefore, at the time when the promissory 
note altended with the deposit of title deed by way of collateral 
security was obtained, the rights of the plaintiff company stood 
thus : 

I. To prosecute the defendant criminally ; 

3 (a) To claim from him the payment of damages (unliquidated) 
for the tort 

or (b) To waive the Lort and claim from him the repayment of 
the debt ‘for money had and received.’ 

For the criminal act of the defendant the plaintiff company not 
only had the right to prosecute, but it was also its duty to do so. 
As Bowen L, J. pointed out in Jones v. Morioneth Shire (a), this 
duty to prosecute was a social and not a legal duty. The offences 
committed by the acts alleged were those under sections 408 and 

(1) (1851) 20 L. J. Ex. 250. 

(a) [1892] 1 Ch. D. 173 (183) (C. A.) 
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4774 of the Indian Penal Code. These were not compoundable 
offences and the one under section 408 Indian Penal Code was 
also cognizable. The plaintiff company might prosecute the 
delinquent, but was not made legally bound either to do so or to 
lodge information of the offence anywhere. No doubt embezzle- 
ment is a crime committed against the public as well as against 
the individual. In deciding what steps should be taken to punish 
such an offence, the person who has to deal with it must, if he is 
to discharge his moral duty conscientiously, consider the public 
as well as himself. So far asthe injured himself is concerned, 
Teparation'is fairly an important consideration, and considering 
the fact that the plaintiff company is doing the insurance business 
I cannot say that in the facts and circumstances of this case it 
failed to bring a fairand honest mind to the consideration as to 
whether to prosecute the delinquent or not, if, and when, it decided 
to abstain from prosecution, itself having obtained adequate 
reparation. 

Though the plaintiffs claim in tort would have been unliqui- 
dated damages and thus in private settlement might have been 
open to bargaining, in view of the nature of the tort in the present 
case, its waiver would give rise to a definite debt and the 
court would bein a position to see whether or not there had 
been any undue bargaining. In this case the amount promised 
and secured was much less than the amount “had and received" 
by the defendant. l 


The possible considerations for the piomissory note and the 
collateral security might be 

I. the promissee's undertaking not to prosecute the defendant 
(promisor) criminally ; 

3. the promissee's undertaking not to sue the defendant in 
damages or for ‘money had and received’ for the tort. 


The first will be an illegal consideration, the offence being non- 
compoundable and its compromise being opposed to public policy. 
The second will be perfectly legal. 

Causes vitiating a contract in its substance or purpose are given 
in section 23 read with section ro of the Indian Contract Act. Sec- 
tion ro requires that in order to be a contract, an agreement must 
be for a lawful consideration and witha lawful object, Section a3 


lays down that the consideration or object of an agreement will be 


lawful unless, 
(1) itis forbidden by law 
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or (2) is of such a nature that, if permitted, it would defeat the 
provisions of any law ; 

or (3) is fraudulent ; 

or (4) involves or implies injury to the persons or property of 
another ; 

or (II) the court regards it as immoral, or opposed to public 
policy. 


In each of these cases, the consideration or object of an agree — 


ment is said to be unlawful. _ 

Section 345 of the Code of Criminal Procedure, after laying 
down in its subsections (1), (2) and (3) which offences may be 
compounded, enacts in its subsection (7) that “no offence shall be 
compounded except as provided by this section." 

The other relevant sections are sections 247, 248 and 259, Cri- 
mimal Procedure Code. 

Section 43 of the Indian Penal Code defines the word ‘illegal’ 
thus: "The word ‘illegal’ is applicable to everything which is an 
offence or rwhich is prohibited by law, or which furnishes ground for 
civil action." 

According to this definition, compounding an offence other than 
those made compoundable by section 34s, Criminal Procedure 
Code, will be illegal as such compounding isa thing prohibited by 
section 345 (7), Criminal Procedure Code, 

Section 120A of the Indian Penal Code would render an agree- 
ment to compound suchan offence a criminal conspiracy if in 
pursuance thereof some act is done. The section says: “When 
two or more persons agree to do... ....an illegal act........... such 
an agreement is designated a criminal conspiracy,” provided that 
no agreement except an agreement to commit an offence shall 
amount to a criminal conspiracy sw/ess some act besides the agree- 
ment 45 dome by one or more parties to such agreement in pursuance 
thereof. Section 120B (2) of the Code provides for the punishment 
of such a conspiracy. 

In my opinion an agreement to compound a non-compoundable 
offence is thus forbidden by law in India, and when such an agree- 
ment will constitute the consideration for or be the object of an 
agreement the latter will fail to develop into a contract. In this 
view it is not necessary for us to have recourse to the more elastic 
provision of the Statute as to its being ‘opposed to public policy’ 


in order to see whether or not such a contract will be void. There 


the statutory provision is so general as to amount to no more than 
a mere direction to the Court to find out the rule of law itself. 


Bi 
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The difficulty of a Judge when heis to finda footing on sucha 
slippery ground has been indicated by Lord Atkin in Fender v. St. 
Joka Mild May (1). But so far as an agreement to stifle prosecu- 
tion is concerned it has hitherto been declared to be opposed to 
such public policy by the highest authorities. Only side by side 
with the recognised public policy another vital interest has gained 
recognition, viz. the interest of the injured in the procurement 
of reparation. The authorities could not possibly ignore this 
interest. The law which governs life must be brought. into and 
kept in touch with life. Experience in this field perhaps has not 
yet been sufficient for the purpose of formulation of the resultant 
tendency. We shall have occasion to refer to some of the autho- 
rities later on. 

In the case before us itis not even the case of the defendant 
that he agreed to give the promissory note in view of any under- 
taking given by Jackson either expressly or by implication that 
there would be no criminal prosecution of the defendant. 

In my opinion the consideration for the transaction in the pre- 
sent case was the promisee's undertaking not to sue the defendant 
in damages or for money had and received and it was a perfectly 
lawful consideration. The object of the agreement was not the 
stifling of the prosecution. No infirmity therefore attached to this 
contract in its substance and purpose. 

The next question for our consideration is whether there 
was anything wrong in the method of the procurement of the 
contract. 

The validity or otherwise of the contract in question in the 
present suit shall have to be determined with reference to the 
provisions of the Indian Contract Act. Section ro to 16 and 19A 
contain the relevant provisions for the present purpose. 

Section 10 of the Indian Contract Act lays down : 

“All agreements are contracts if they are made by the free con- 
sent of the parties competent to contract, fot a. lawful consideralion 
and with a lawful object, and are not hereby expressly declared to 
be void." 

Section 11 lays down who are competent to contract > 

"[veiy person is competent to contract who is of the age of 
majority according Lo the law to which he is subject and who is of 
sound mind, and is not disqualified from contracting by any law to 
which he is subject. " 


(1) [1938] A. C. r. 
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Section 12 defines what is sound mind forthe purpose of con- oe 
tracting : 1942. 

‘A person is said to be of sound mind for the purpose of The UR nd 
making a contract if, at the time when he makes it, he is capable of cc LL 
understanding it and of forming a rational judgment as to its effect v. 
upon his interests.’ i ae 

Section 13 defines consent: ""Two or moie persons me said — 
to consent when they agree upon the snme thing in the “game pes A 
sense." 

Section r4 lays down that “consent is said to be free when it is 
not caused by 

(1) coercion as defined in section 15, 

or (2) undue infiuence, as defined in section r6, 

or (3) fraud, as defined in section 17, 

or (4) misrepresentation, as defined in section 18, 
. or (5) mistake subject to the provisions of sections ao, ar 
and 22. 

Consent is said to be so caused when it would not have been 
given but for the existence of such coercion, undue influence, fraud, 
misrepresentation or mistake. 

Section 15: “ ‘coercion’ is the committing, or threatening to 
commit, any act forbidden by'the Indian Penal Code, or the unlaw- 
ful detaining, or threatening to detain, any property, to the 
prejudice of any person whatever, with the intention of causing any 
person to enter into an agreement." 

Section 16: (r) A contract is said to be induced by “undue 
influence” where the relations subsisting between the parties are 
such that one of the parties is in a position to dominate the will 
of the other and uses that position to obtain an unfair advantage 
over the other. 

(2) in particular and without prejudice to the generality of the 
foregoing principle, a-person is deemed to be in a position to domi- 
nate the will of another 

(a) where he holds a real or apparent authority over the 
other, or where he stands in a fiduciary relation to the other ; or 

(b) where he nakes a contract with a person whose mental 
capacity is temporarily or permanently affected by reason of age, 
illness, or mental or bodily distress. 

(3) Where a person who isin a position to dominate the will 
of another, enters into a contract with him and the transaction 
appears, on the face of it or on the evidence adduced, to be 
unconscionable, the burden of proving that such contract was not 
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1942. to dominate the will of the other. 
The London dd Nothing in this sub-section shall affect the provisions of section 
iue d aes 111 of the Indian Evidence Act, 1872. 


Section 19À : “When consent to an agreement is caused by 
undue influence, the agreement is a contract voidable at the option 
—— ofthe party whose consent was so caused. Any such contract 
indi may be set aside either absolutely or, if the party who was entitled 
to avoid it bas received any benefit thereunder, upon such terms 

and conditions as to the court may seem just." 

Duress can be either physical or moral: the former makesa 
man submit like a machine, and excludes all meeting of the minds 
because the license of him who uses duress is absolutely dominant ; 
the latter can be exerted by depriving the victim of the use of his 
mind and free will, thus rendering him incapable of giving a valid 
consent. i 

The fear caused by the duress must be real,—‘wom melus vani 
ominis —and must be such as would induce a reasonable man 
to enter into the contract. But when the law is given in a statute, 
we are to see whether the case comes within its provisions, no 
matter whether the application of these provisions would or would 
not disfavour the abuse of moral influence or encourage moral 
cowardice, : 

As has been stated above, the defendant in his written state- 
ment pleaded almost all the vitiating causes for the avoidance of 
the contract. He alleged fraud, misrepresentation and coercion. 
In connection with the promissory note and the deposit of the 
title deed what he did not plead is ‘undue influence’ and the 
agreement to stifle criminal prosecution: In connection with the 

7 execution of the power of attorney on the 17th January he pleaded 
‘undue influence’ and some threat coming from Mr. Jackson. 
According to him "the power of attorney was obtained from him 
by fraud, misrepresentation, undue influence, and coercien by the 
said Mr. H. L. Jackson and upon a representation that criminal 
proceedings would otherwise be inevitable.’ The particulats of 
misrepresentation perhaps are given when he says in his written 
statement: ‘The documents aforesaid were taken away on the 
distinct undeistanding and assurance given by Mr. Jackson of the 
plaintiff company that the same would be returned to this defen- 
dant as soon as such amount which might be found out as not 
properly accounted for be recovered from the auditors any time at 
any place,” 


v. 
Benoy Krishna 
Mitra. 


— 


Vor. 78.] HIGH COURT. 


No issue as to ‘undue influence’ or ‘agreement to stifle criminal 
prosecution’ could be raised on this pleading and none was raised 
unless the wide words “otherwise invalid” in issue No. 3 would 
cover these cases also. 

Mr. Jackson in his deposition denied the allegations made in the 
written statement. He said; 

“This is the promissory note. Defendant signed it voluntarily. 
It is marked Ex.1 on the side of plaintiff. I did not exercise 
any undue influence or coercion on him to obtain it. This isthe 
title deed which was handed over to ine by defendant. There was 
no fraud or undue influence or coercion practised on him then.” 

In his cross-examination he said : 

"It is not a fact that I told defendant that he would not be 
held responsible for anything found due or missing by the auditors. 
I did not thieaten the defendant that if he did not take the res- 
ponsibility he would be criminally prosecuted. I asked him 
whether he bad any property, I told him that I wanted the title 
deeds from him as security. It is not a fact that on the ‘first 
occasion that his house pioperty was mentioned I was told that 
the deed I wanted was to be deposited by him with Mackintosh 
Burn & Co. I did not certainly tell defendant that if he took the 
responsibility nothing would be payable by him on his pronote 
mortgage.” 

The whole case of the defendant as made at the hearing is thus 
given by him in his deposition. 

"In the same evening (i. e, 8th January, 1935) Mr. 
Jackson came to my house after the office was closed and explained 
to me that the auditors were wanting details. Itold him it is for 
bim to do that as he was paying the illicit commission himself and 
he said he kept no details since the auditors raised no question 
like that before. He further told me that he did that without the 
Head Office’s knowledge to get more business. I was assured that 
if I took the responsibility of this rebating he would be behind my 
back but if he said that he did it, nobody could save him ; on the 
contrary I could be saved by him. At last on Mr. Jackson's prayer 
and begging I agreed to undertake to account for the amounts that 
could not be accounted for. Next day i. e. on the oth at 11 I was 
sent for and I went to Mr. Jackson when Mr. Just was there. 
Jackson asked Mr. Just what the amount was. He said Rs. 27,000 
odd, then Mr. Jackson handed me his pen and I wrote down what 
he dictated as I agreed the previous night. This is that (Exhibit 4A). 
I took exception to the words ‘misappropriation etc. but Mr, 
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Jackson said ‘Don’t worry’. The figure Rs. 27,920-4-x was the 
figure supplied by Mr. Just from his notes. In the evening nt about 
6-30 P. M. when I wns locking up the cash (oth) when the lid of 
my cash box was open, Mr. Jackson came and said that some 
security was wanted by theauditors who, otherwise would report 
the matters to the Head Office. I said I had no security, when he 
said if I have any life policy. I said ‘none’. Then he chanced to 
look into the box where the title deeds of my house remained 
which I werc to hand over to Messrs. Mackintosh Burn & Company, 
contractors. This remained in the office because my solicitors sent 
it down to my office and I was addressed in my office addiess. 
He took that deed i. e., he picked it up and said that he would 
show it to the auditors whether it would do for the time being and 
thus saying he went away ; Mr. Jackson locked the title deeds in 
his office. When I was coming home Mr. Francis and Mr. Jackson 
came out of the room and we got down the lift and he (Mr. 
Jackson) jumped into his car and I went to my own car. " 

“ On the ioth at about 11 or 12 (midday) I was again sent for 
and when I went Mr. Jackson said I should execute a promissory 
note for Rs. 28,000. I declined and he said else he would ring up 
the police and have me taken to the custody. His one hand was 
on the telephone. He further told me that if I did that I would be 
given a big lift in my office and I was assured that I might one day 
take his chair. I was not afraid of the criminal case because I knew 
I was honest and that I would come out successfully but I was 
afraid of harassment and thought of the reputation of the family 
and hence I agreed to execute a pronote for Rs. 28,000. Sometime 
afterwards on the same day I was taken by Mr. Jackson to the 
office of Messrs. Orr Dignam & Company and he went to the office 
of Mr. S. B. Bose and I waited outside ; sometime after that I was 
called in and Mr. Jackson handed me a typed pronote for 
Rs. 28,000 which I signed. Then Mr. Bose who was looking for 
something handed Mr. Jackson a paper which, on looking at the 
top I found tə be my title deed. This Exhibit x is not the pronote 
which I signed on that date. It was a typed pronote. I had no 
idea what an equitable mortgage was. A gentleman who is Mr. 
Mallik was standing there. I was asked to go over to my office and 
I did that leaving Mr. Jackson there I used to go to the office after 
roth and I drew up the accounts at the request of Mr. Jackson. 
Then about the power of attorney this happened. I was sent for, 
went to Mr. Jackson who told me that some contractors saw him and 
claimed money. I asked him how they came to know. He handed 
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me the ‘statesman’ and showed to me the notice of caution and 
something like that. I got surprised and said *' why did you do it ; 
you told me that nobody would know and you have done me this 
damage.” 

To Court: I then thought that my pionote might be used ina 
different way and I told him that, I would consult my solicitors. 
Mr. Jackson said ‘ you won’t do anything of the sort, if you do, 
you wil goto jail’ and thus saying he placed his hand on the 
phone again, then he became soft and asked me to go with him to 
the solicitors and make Rs. 50,000 for Rs. 28,000 in the pronote 
as I had creditors. I consulted Mr. G. C. De a relation of ours and 
I took him fo Mr. Jackson. Then I agreed to sign the power of 
attorney. ” 

Later on, in course of cross-examination he says :— 

“I did appreciate that Mr. Jackson was making me liable on 
the gth January, 1935. Mr. Jackson wanted to make the Head 
Office know that Mr. Mitter was doing these illegal payments with 
his consent. That is all. Mr. Jackson had no ‘permission to do 
illegal payment. Under the belief what Mr. Jackson told me I wrote 
the letter dated oth January, 1935. ‘There was no threat when I 
wrote the (Exhibit 4A) dated gth January, 1935. I know English 
fairly well. Iam deposing in English. The word “misappropriate” 
is a homely word. I substituted the word ‘misappropriated’ for the 
word ‘paid’ according to Mr. Jackson’s dictation as he said that the 
auditor would want that word. I realised that I was being made 
to use a damaging ‘word’. The second line was written by me i. e. 
I was made to write that. I can’t say whether the auditors knew 
that defalcation was going on from before. I know that the letter 
written by me could be used in some way. I was assured that I 
would not lose my job and that I would occupy Mr. Jackson's 
chair. I believed that. Mr. Jackson could do anything he liked. 
I still think that I am quite fit to be the accountant. ” 

The salient points in the case made by the defendant in his 
deposition are :— i 

1. By the 8tb January, 1935 defalcation was discovered ; 

3. On the 8th evening Jackson went to the defendant's house ; 

(a) the defendant told Jackson that it was for Jackson to explain 
the defalcation ; 

(b) Jackson pleaded inability to do so as he kept no details ; 

(c) the defendant “agreed to undertake to account for the 
amounts that could not be accounted for" on Jackson's prayer and 


begging. 
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None of these things in item 3 were put to Jackson when the 
latter was examined. The story was given out for the first time 
when the defendant came into witness box. 

3. Onthe roth, on the defendant's declining to execute the 
promissory note for Rs. 28,000 Jackson said ‘else he would ring up 
the Police and have the defendant taken to the custody.’ Jackson’s 
one hand was on the telephone : 

This story too was never put to Jackson when the latter was in 
the witness box. 

4. After the execution of the promissory note on the roth ona 
subsequent date when the defendant wanted to consult solicitors, 
Jackson said “ you won't do anything of the sort, if you do, you 
will go to jail, " and thus saying he placed his hand on the phone 
again : 

This too was never put to Jackson. According to the defendant 
himself inspite of this he could consult his relation Mr. G. C. De, 
a solicitor, before executing the power of attorney. 

It is the defendant's own case that.between the 13th January and 
the rst March he had occasion to consult competent lawyers like 
Mr. G. C. Dey, Solicitor, Mr. Pannalal Mitter, Solicitor, Mr. J. K. 
Sarkar, Solicitor, and Mr. M. N. Banerjee, a pleader. The defen- 
dant was dismissed from his office on the 13th January, 1935. So 
after that he could not have been under any illusion as to his 
future prospect in that office. Jackson ceased to. be his office 
master since then. Yet we find him electing to proceed on the 
footing that the pronote, th» deposit of this title deed and the 
power of attorney were all valid transactions. He never repudiated 
them, and the only influence that might bave still worked on his 
mind after the r3th January would be his own fear of criminal 
prosecution. It is not an easy task to find out the state of mind of 
another at any given time. But he himself says he was not afraid of 
criminal prosecution. 

The learned Subordinate Judge came to the conclusion that the 
promissory note and the power of attorney were executed by the 
defendant under the undue influence of Mr. Jackson. His conclu- 
sion {n this respect was based on the following findings made 
by him :— 

(a) The very letter which Benoy wrote on the gth January, 
1935 (Exhibit 4A) and which the plaintiff proves, proves the defence 
that there was pressure of threat of criminal proceedings against 
the defendant ; (p. 129) 

(b) Mr. Jackson who was defendant’s office master, held a real 
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authority over Benoy and was in a position to dominate the will of 
Benoy and used such position in: obtaining the documents i. e. 
the pronote, the Exhibit 4A power of attorney and others ; 
(page 130) 

(c) Free consent as defined in section r4 of the Contract Act 
being wanting, these documents can be said to have been obtained 
by undue influence under section 16 of the Act, and the documents 
being obtained ata time when Benoy was mentally distressed, 
the transaction is hit by section 19A of the Act ; (page 132) 

(d) The plaintiff should have proved that Mr. Jackson was not 
in 8 position to dominate the will of Benoy in the matter of 
execution of the pronote and other documents as the onus shifted 
the moment Mr. Jackson is found to have exercised undue influence 
and used his real position over Benoy and got the documents from 
him ; (pages 133-139) 

(e) Itshould have further been shown by the plaintiff- that 
Benoy had independent advice but except ia the matter of execution 
of power of attorney itis not shown that Benoy who was simply 
obeying his master had such advice when he executed the pronote 
and made over the title deed to Mr. Jackson either in the office of 
the solicitor Mr. Bose or in the street when his motor driver is said 
to have produced the document which Mr. Jackson wanted to lock 
up in his safe custody. (Page 139). 

Referring to “the letter dated gth January, 1935 (Exhibit 4A) 
in which Benoy stated to Mr. Jackson that he undertakes to account 
for Rs. 27,920-4-1 which he misappropriated during 1934”, the 
learned Subordinate Judge observed : “I fail to understand why so 
damaging a letter incriminating himself would be written by Benoy 
out of his own free will and volition on the very day of the discovery 
of deficit unless he was prevailed upon to do so by Mr. Jackson, 
especially when he was so intelligent and so clever, according to 
the plaintiff, as to manipulate the several accounts in such & way as 
to defeat the keen eyes of the highly efficient staff of the Chartered 
Accountant.” Heseems to think that such an intelligent man 
cannot “turn penitent and therefore a saint.” But it is not even 
Benoy’s case that this letter was obtained from him by any pressure 
of threat. According to him, on the discovery of the defalcation 
by the auditors Jackson himself came to Benoy’s house and “at 
last on Mr. Jackson's prayer and begging " he agreed to undertake 
tó account for the amounts that could not be accounted for. Next 
day, i.e onthe gthat rr he was sent for and he went to Mr. 
Jackson when Mr. Just was there. Jackson asked Mr. Just what the 
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amount was. He said Rs. 27,000 odd ; then Mr. Jackson handed 
bim his pen and he wrote down what he dictated as As had agreed 
the previous night. This is that Exhibit 4A. He took exception 
to the words ‘misappropriation’ etc. but Mr. Jackson said 'Don't 
worry”. The figure Rs. 27,920-4-1 was the figure suppled by Mr. 
Just from his notes. " 

Benoy is certainly not a saint. Yet he may not be so depraved 
as to be incapable of being penitent. Perhaps he is not a habitual 
criminal, though he was guilty of a serious crime. The very consci- 
ousness of such guilt along with the nervous strain of avoiding 
detection may naturally lead to a confession upon being detected. 
The process may be one of a suddenly relaxed inhibition. 

The confession on the part of the defendant in this case on the 
gth and roth is not at all an improbable event. Benoy’s father was 
a trusted servant of the plaintiff company, served the company 
honestly during almost the whole of his active life and before his 
retirement succeeded in placing his own son in the same responsi- 
ble and trusted position. Benoy was thus placed in a position which 
a man of his education would hardly ‘expect at his age. By the 
indiscretion of his youth he created severe demands on his purse 
and ultimately could not keep the trust inviolate. He could not 
but have been conscious,of the depth of his fall and if anything of 
humanity were left in him I don’t see why he would not confess 
what he had done, at least, when further concealment was futile. 
If" any electric atmosphere " came into being by the event of 
disclosure, Benoy did not necessarily lose the freedom of will though 
he might have lost his will to conceal. 

The learned Judge next referred to the statements of Mr. Jack- 
son where he said that on the roth January, 1935 Benoy said that 
he would do anything he wanted him to do and that he would take 
a pronote for a lac of rupees if the defendant's house was worth a 
lac. The learned Subordinate Judge thinks that “ this conclusively 
proves that Mr. Jackson who was defendant’s office master held a 
real authority over Benoy and he was in a position to dominate 
the will of Benoy and he used such position in obtaining the 
documents. ” 

It is not the case of the defendant that Mr. Jackson as office 
master of him had any such hold over him to dominate his will. 
On the other band, according to Benoy himself Mr. Jackson came 
to Benoy to pray and beg and if Benoy agreed to do anything which 
Mr. Jackson would ask him to do it was by such begging and 
prayer. 
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Tho learned Judge took the very letter (Exhibit 4 A) to indicate 
that there was pressure of threat of criminal proceeding. Here 
ngnin this is not even the case of the defendant. He never suggested 
that there was any such threat at any time earlier than the demand 
for a promissory note for the defalcated amount. | 

We need not stop here to consider whether a person can be said 
to be deprived of the soundness of his mind within the meaning of 
section 12 of the Indian Contract Act when his mind is over- 
whelmed with fear of criminal prosecution and he is prepared to do 
anything to save himself from such prosecution. All that we need 
say in this case is that it is not the case of the defendant that at the 
time when he made the contract he was not capable of understand- 
ing it and forming a rational judgment as to its effect upon his 
interests. He ‘did appreciate that Mr. Jackson was making him 
liable, He had the effective use of his reason. He knew what he 
was doing and what would be its effect on his interests : but his case 
is that he was compelled to do so. He did not lose the soundness of 
his mind he willed ; though according to his case determinntion of 
his will was forced by coercion or undue influence. 

The question for our consideration therefore is— 

Whether the consent was free ? 

Consent is free when the activity of man by which itis effected 


works without obstacles to impede its exercise. The obstacles are. 


named in section 14 of the Indian Contract Act. 

As has been pointed out above, the defendant in his written 
statement alleged all the vitiating causes contemplated by section r4 
of the Contract Act. Before us, however, the learned Counsel 
appearing for him relied on ‘coercion’ and ‘undue influence’ 
only. 

In our opinion nothing has been alleged in this case which will 
entitle any Court to say that the consent here was caused by 
‘coercion’ as defined in section 15. The only allegation is that Mr. 
Jackson threatened that he would inform the police or would prose- 
cute the defendant. By such threats Mr. Jackson neither committed 
nor threatened to commit any act forbidden by the Indian Penal 
Code. 

The allegation of the defendant is that the document of title was 
taken and detained by Jackson unlawfully. It is, however, not his 
case that by reason of such detention he was obliged to give his 
consent to the transaction in question. . 

Coercion, under the Indian Contract Act can be . pleaded only 
where the end arrived at was achieved by the use of something in 
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EDI the nature of unlawful force, or the threat of unlawful force, against 
1942. the person or mind of the other contracting party. 
Tislnsdon dd Undue infiuence, however, may exist where a promise is extracted 


Lancashire Insurance by a threat to prosecute certain person unless the promise is given. 


Co Ltd. : Í 
v. It is not necessary that there should be any direct threat. It may 
dari ire be enough if the undertaking is given owing to a desire to prevent 
ae a prosecution, and that desire is known to those to whom the under- 


taking 18 given. 

In order to see whether or not the consent was caused by 
' undue influence " it will be necessary to see : 

r. Whether any relations subsisted between Jackson and the 
defendant ; 

a. Whether the relations were such that Jackson was in a posi- 
tion to dominate the will of the defendant ; 

In the facts and circumstances of this case the contract in 
question is neither unfair nor unconscionable and the case does not 
come within section r6 (3) of the Indian Contract Act. [Een 
assuming, therefore, that Jackson wasin a position to dominate 
the will of the defendant, the onus is still upon the defendant to 
establish that his consent to the contract was caused by undue 
influence. 

_ The relations subsisting between Jackson and the .defendant on 
roth January, 1935 were as follows :— 

r. Jackson was the office master of the defendant : 

2. Jackson was in possession of materials whic h would entitle 
him to prosecute the defendant for non-compo undable and cogniz- 
able offences : 

The evidence of the defendant himself is that he was not afraid 
of criminal prosecution. At any rate it is not his case that because 

\ of Jackson's being in possession of the incriminating materials he did 
whatever Jackson desired him to do. 

Undue influence usually arises in contracts made between 
relatives or persons ina fiduciary position. But even as between 
strangers between whom there exists no fiduciary relation certain 
forms of coercion, oppression, or compulsion may amount to undue 
influence invalidating a contract. The question is : ‘ How is the 
line to be drawn between those forms of coercion or persuasion 
which are permissible and those which the law recognises as unlaw- 
fuland as a ground of contractual invalidity ?” Inthe case of 
Kaufman v. Gerson (1) it is suggested that the line should be drawn 
by reference to general consideration of public policy, the question 
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in each case being: Is the coercion or persuasion by which this 
contract was procured of such a nature that the enforcement of a 
contract so obtained would be contrary to public policy? Just as 
a contract may be invalid because it is contrary to public policy 
in its substance or its purpose, so it may be invalid because it is 
contrary to public policy in respect of the were method of its 
procurement. This is perhaps the true underlying principle and 
this general principle has been reduced so far ns possible to the 
form of specific rules in respect of divers methods of coercion and 
undue influence. The requirements of public policy have been 
- similarly made specific in respect of illegal and nugatory contracts. 
Where the instrument of coercion is the doing or thieatening of 
wilfully illegal act of any description, it retains the name of coercion 
in the Indian Statute. But even though the instrument of coercion 
is not thus in itself illegal.as in the case of a threat of prosecution, 
it may amount to undue influence and the enforcement of a contract 
so procured may nevertheless be held, in appropriate cases, to be 
contrary to public policy. | 

On a careful consideration of the evidence in the present case 
it appears to us 

t. That on the discovery of the defalcation the defendant 
really became penitent and confessed the guilt ; 

2. That Jackson might have used some threats and might have 
threatened to inform the police unless Benoy agreed to make proper 
reparation ; 

3(a) that as a matter of fact there wasno talk about the com 
pounding of the offence ; 

(b) that Jackson did not suggest anything expiessly or by impli- 
cation which might entitle Benoy to expect that if he made the 
reparation there would be no criminal prosecution ; 

(c) that Benoy too did not behave in such a way as to lead 
Jackson to believe or even to suspect that Benoy was agreeing to 
make reparation on the expectation that thus the criminal prose- 
cution would be prevented ; 

4 (a) that the transaction in question did neither prevent the 
possibility of prosecution nor render the possibility of a prosecution 
remoter than what it was at the date of the transaction ; 

(b) that the evidence of the offence remained intact and was not 
in the least affected by the transaction ; 

g, That the criminal prosecution was not resorted to ona 
different consideration ; the decision might have been influenced 
by the fact that the defendant had made reparation to his utmost 
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ability ; but the decision was not the consideration or the object of 
the agreement given by the defendant. 

In view of the above findings the contract in suit cannot be said 
to have been vitiated in any way either in respect of the method of 
its procurement or in its substance or purpose, and any referenco 
to the decisions in cases with different sets of facts will perhaps be 
somewhat out of place. In fairness, however, to the learned 
Advocates who relied on them I propose to examine those cases and 
to see what relevant guidance can be deprived therefrom. 

I shall, first of all, take the case of Ward v. Léoyd (1): In that 
case the plaintiff was n coal merchant in Denbighshire and had an. 
establishment at Newton of which the defendant was in charge as 
his clerk. The defendant’s duty as such clerk was to collect and 
receive money on the plaintiff's account, and remit to him, together 
with monthly accounts. In December, 1841, the plaintiff having 
ascertained that the defendant had received upwards of £900 more 
than he had accounted for, sent for him and told him that “ unless 
he went to his (plaintiffs attorneys and gave satisfactory security, 
he would prosecute him for unlawfully making use of , his money ”, 
thereby meaning, “ for unlawfully embezzling or appropriating to his 
own use moneys he had received as his clerk.” The defendant’ 
thereupon went to the plaintiffs solicitors, and executed a warrant of 
attorney authorising them to appear for him and confess a judgment 
for £1802, with a defeazance to secure £900. On the next day 
judgment was entered upon the warrant of attorney and execution 
issued on the following day. Two months later, the effects of the 
defendant were sold, and the proceeds paid over by the Sheriff to 
the plaintiff. Two months later a fiat in bankruptcy issued against 
the defendant under which he was duly adjudged a bankrupt The 
act of bankruptcy, upon which the adjudication proceeded, was the 
giving the warrant of attorney in question. 

On the petition of the creditors’ assignee in bankruptcy a rule 
was issued calling upon the plaintiff to show cause why the warrant 
of attorney executed in the case, and all proceedings thereon, 
should not be set aside, on the ground that it was given upon an 
illegal consideration, namely, a corrupt agreement to compromise a 
felony. i 

It was found in the case that the security in question was 
obtained from the defendant by threat of criminal prosecution 
followed by an abstaining from prosecution. There was evidence 
in this case and this evidence was believed, that when the plaintiff 
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first discovered the defalcation, he threatened to prosecute the 
defendant for unlawfully making use of his money unless he would 
goto see the plaintiff's attorneys and give satisfactory security, 


and that the defendant afterwards went to the plaintiffs attorney Lanoash 


and gave the security in question, and no prosecution followed. 
But these facts were not considered sufficient to lead to the in- 
ference that a contract to stifle prosecution was made. Tindal 
C. J, Coltman, Erskine and Maule JJ. in forceful terms laid it 
down that, where there is a debt actually due, the mere use of 
threat of this kind, though followed by an abstaining from prose- 
cution, will not vitiate the transaction. Tindal C. J observed 
“It must be borne in mind that this is not the case of security 
given to induce an uninterested party to withhold a charge of a 
criminal nature ; there isa just debt due from the defendant to 
the plaintiff. The plaintiff may have held out threats of prosecu- 
tion in order to induce defendant to give the warrant of attorney ; 
but there is the positive denial.on the part of the plaintiff that he 
made any such agreement as that suggested.” 

The plaintiff in this case denied that he made any agreement 
not to prosecute and his denial was accepted by the learned Judges 
Coltman J. said: “It is true that threats -were used by the plain- 
tiff, which may have influenced the defendant. It is possible that 
he may have hoped that, if he gave the security, he would not be 
prosecuted. In the absence, however, of an agreement, express 
or #ecessas iy implied, to that effect, there is no ground for setting 
the warrant of attorney aside. Such an agreement is not to be 
inferred from hasty expressions used bya man when seeking to 
obtain security for a just-debt.” 

Maule, J. observed: “The plaintiff demanded, what he had 
a perfect right to demand, viz. money due to him ; and the defen 
dant did what he was bound to do, namely, give a security for 
money which he was bound to pay. In substance the transaction 
was fair and honest and there is no necessity to impute o the 


plaintiff the making ofa corrupt agreement which he has expressly 


denied. Any expectation that the defendant may have entertained, 
that, if he gave the required security, he might escape prosecution, 
will not of itself vitiate the transaction. ” 

Erskine J. said: ‘Circumstances ought to be shown clearly 
leading to the inference that such a compact was in fact made." 
By such & compact the learned Judge was referring to the alleged 
compact to stifle criminal prosecution. 

In this case the learned Judges were not satisfied that the 


tHE CALCUTTA LAW JOURNAL. [VoL 78. 


charge of embezzlement against the defendant was made out. But 
their decision did not turn on this fact. Coltman J. said “I do 
not conceive it material to consider whether or not the defendant 
was actually guilty of embezzlement ; for if there was reasonable 
ground to suspect that he was, although the circumstances might 
not be such as insure aconviction,—and the warrant of attorney 
was given to induce the plaintiff not to prosecute, the consideration 
would, in my opinion, be illegal.” Tindal C. J. proceeded to 
decide the case on the assumption that the defendant was guilty of 
embezzlement. Erskine J. considered that the question whether 
the defendant was actually guilty of embezzlement was an important 
one: “forifhe wasreally guilty, and the plaintiff khew it, but 
abstained from prosecuting him, that would afford some foundation 
for inferring that the plaintiff agreed not to prosecute if the required 
security were given." 

Next we may take up the case of Henry Wisltams and others 
y. James Bayley (1). l 

In this case the appellants were bankers and the respondent 
cairied on the business of a coal master. One of the sons of the 
respondent, William, had also been in business as a dealer in coal 
and coke. The respondent had for years kept an account at the 
bank of the appellants and often had a considerable balance to his 
credit. His son William had often been a purchaser of coal from 
his father, and in that way, many transactions on promissory notes 
had also passed by William into the appellants bank and had, of 
late, often borne the endorsement of the respondent. On one or 
two occasions these notes had been dishonoured and the appel- 
lants had given formal notice to the respondent of the fact. On 
the 6th January, 1863, an cvent of that kind occurred with respect 
to a note for £247. ‘The respondent, who seemed to have believed 
it to relate to a note he had indorsed, mentioned the matter to 
his son who promised to provide for it On the day following the 
notice, it was provided for by William. William, however, had, 
without his father’s knowledge, sent to the bank many notes 
apparently indorsed by his father, but these indorsements were 
forged by himself. The amount of these notes at last reached a 
considerable sum. Suspicion having been excited, application was 
urgently made by the appellants (bank) to the respondent for a 
settlement and this application produced the discovery that 
William (the son) had, in many instances, forged the indorssments 
of his father. The respondent with another. son of his had an 
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interview with the manager of the bank" when the manager of the 
,bank stated that William's liabilities were serious, but if he would 
act properly, and his friends would back him, all would be right. 
At this interview the respondent distinctly denied that he had ever 
given his son authority to make these indorsements, and, on being 
informed that the amount was £6ooo said that he was an old man, 
and could not be expected to beg himself, but was willing to 
do anything to assist in reason. The manager said that the 
appellants (Bank) did not wish to exercise any pressure upon 
` him. Thereafter there wasa meeting of all the parties at the 
bank of the appellants and after some discussion, the respondent 
agreed to pay to the appellants the sum of £7203-14-6 and 
further agreed to deposit with them tbe several titl& deeds of his 
colliery by way of equitable mortgage, for securing payment to them 
of the said sum of 7203-146. Two days later the respondent 
deposited the title deeds and signed the formal agreement. Three 
days after that the respondent's solicitor wrote a letter complaining 
of the agreement which had been entered into against his advice, 
declaring it to have been obtained under undue influences impro- 
perly exercised. Later on the appellants brought an action in the 
court of Queen's Bench to recover the amount claimed by them on 
the agreement. 

The respondent filed his bill in the court of Chancery praying 
for & declaration that the agreements were invalid 

Stuart V. C. made a decree in favour of the respondent. 

On appeal the Lord Chancellor (Lord Cranworth) came to the 
following findings : 

1, The appellants strongly suspected, indeed they must be 
said to have known, that the signatures ( on indorsements ) were 
forgeries ; 

a. If the signatures were forgeries, the bankers were in this 
position, that they had the means of prosecuting the son ; 

3. (a) The appellants must have known that all the parties to. 
the negotiations understood that this was a case, not of life or death, 
but of transportation for life ; 

(b) The father was acting in this matter under the notion that 
if he did not interfere to save his son, the latter would be liable 
to be prosecuted and, probably, would be prosecuted for forgery and 
so be transported for life ; 

4. The case in point of fact was this : 

"Here are several forged notes. The bankers in the presence 
of the father and of the person who forged them, both being per- 
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sons of apparent respectability in the courts carrying on business 
as tradesmen, and the father having the presence and the assistance 
of his solicitor, the bankers say to him what amounts to this : 

"Give us security to the amount of these notes and they shall all 
be delivered up to you ; or do not give us security, and then we 
tell you we do not mean to compound a felony ; in other words, we 
mean to prosecute.’ 

That is the fair inference from what passed. 

5. The plain interpretation of what passed is ; 

“We have the means of prosecuting, and so transporting your 
son. Do you choose to come to his help and take on yourself the 
amount of his debt, the amount of these forgeries ? If you do we 
will not prosecute ; if you do not, we will." 

Thus an agreement to stifle prosecution was found in this case 
and the agreements in question in the suit were held invalid. Lord 
Cranworth in the course of his address observed : 


“T very much agree with the argument of Sir Hugh Cairns that 
it is not pressure in the sense in which a court of equity sets aside 
transactions on account of pressure, if the pressure is merely 
this : 
‘If you do not do such and such an act I shall reserve all my 
legal rights, whether against yourself, or against your son’. If it 
had only been "if you do not take on yourself the debt of your 
son, we must sue you for it, I cannot think that that amounts to 
pressure, when the parties are at arm's length, and particularly 
when, as in this case, the party supposed to be influenced by 
pressure had the assistance of his solicitor......But if what really 
takes place is this: If you do not assist your son, by taking on 
yourself the payment of these bills and notes on which there are 
signatures which are said, at least, to be forgeries, you must not 
be surprised at any course we shall take, meaning to insinuate if not 
to say, we shall hold in our hands tbe means of criminally prosecut- 
ing him for forgery”. 

An anylysis of the judgment of Lord Chelmsford will show that 
his Lordship arrived at the following conclusions : 


1. The object of the arrangement between the parties was to 
save William Bailley from a prosecution for forgery ; 

3. The negotiations between the parties proceeded upon the 
footing of forgery having been committed by William Bailey, and of 
his being liable to a criminal prosecution. i l 

3. The bankers both personally and by means of their agents 
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availed themselves of the fears of the father for the safety of his son, 
to press the arrangements upon him ; 

4. (a) Probably nothing could be used against the bankers to 
prevent their insisting on the liability of the father ; 

(b) butthe defence did not raise the question of any civil 
liability on the part of the father ; 

5. The case comes within the principles on which a court of 
equity proceeds in setting aside an agreement where there is 
inequality between the parties, and one of them takes unfair advan- 
tage of the situntion of the other, and uses undue influence to force 
an agreement from him. 

Lord Westbury pointed out that there were two aspects of the 
CASE : 

I. (a) Was the plaintiff a free and voluntary agent ? 

(b) Did he give the security in question under undue pressure 
exerted by the defendants ? 

This aspect refers to the plaintiff alone. 

2. Was the transaction taken independently of the question of 
pressure, an illegal one, as being contrary to the settled rules and 
principles of law ? 

This question regards the case with reference to the defendants 
alone. 

Regarding the 1st question, his Lordship enquired : 

r. What was the basis of the negotiations between the appel- 
lant and the respondent that led to the giving the security in 
question ? 

‘2. What was the motive, or inducement, that was brought 
to bear on the respondent in order to induce him to give the 
security ? | 

As regards the basis his Lordship observed that there was a 
constat of all parties that the forgeries had been committed, and 
that William Bailey, therefore, stood in the liability of a felon. 

As regards the motive his Lordship observed : 

(a) It is perfectly clear that they did not pretend that the father 
was liable ; 

(b) The only motive to induce him to adopt the debt, was the 
hope that by so doing he would relieve his son from the inevitable 
consequences of his crime. 

The father was not a free and voluntary agent. 

The security given for the debt of the son by the father under 
such circumstances was not the security of a man who acted with 
that freedom and power of deliberation that must undoubtedly 
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be considered as necessary to validate a transaction of such a 
description. ; 

His Lordship then proceeded to consider the second aspect of 
the case, namely, whether the transaction was illegal independently 
of pressure: His Lordship observed : 


"It is a law dictated by the soundest consideration of policy and 
morality, that you shall not make a trade of afelony. Ifyou are 
aware that a crime has been committed, you shall not convert that 
crime into a source of profit or benefit to yourself. 


"It is impossible, therefore, if you look at this matter wholly 
independently of the question of pressure, and confine your atten- 
tion to the act of the bankers alone, not to come to the conclusion 
that a great de/icfum was committed when the transaction is viewed 
simply with reference to the course which they took”. 

In order to see what inference of fact as to the existence of an 
agreement not to prosecute is to be drawn his Lordship took into 
consideration the following facts : 

I. The promissee was aware that the bills were forgeries ; 

2. He obtained an additional advantage and benefit by trading 
with these bills ; 

3. He was aware that by this trading he would either prevent 
the possibility of a prosecution or render the possibility of a 
prosecution so remote, that it could hardly be expected to 
succeed. 


- His Lordship then observed : 

“If & man does an act which is attended necessarily with an 
inevitable consequence, he must be taken in law to have forseen 
the consequence, and in point of fact, to have deliberately intended 
that it should be the result of his action.” 

Lord Westbury concluded by observing : 


"I regard this as a transaction which must necessarily, for pur- 
poses of public utility, be stamped with invalidity because it is one 
which undoubtedly, in the first place, is a departure from what 
ought to be the principles of fair dealing between man and man, 
and it is also one which, if such transactions existed to any con 
siderable extent, would be found productive of great injury and 
mischief to the community”. His Lordship then said that he did 
not mean to cast any imputation on the character of these gentle- 
men. He observed: “I am only dealing with abstract principles 
oflaw. They might perhaps fairly have thought that they were 
doing the best for the family of Mr. William Bayley or of his 
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father......I have used those words as necessary to vindicate the 
policy and justice of the rule of law.” 
Mr. Bose in support of the appeal strongly relied on Flower v. 
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Sadler (1). In this case one Maynard had béen employed to collect Lancashire Insurance 


rents on behalf of the plaintiffs ; he failed to account fora large 
sum and the plaintiffs threatened to prosecute him for embezzlement. 
Maynard afterwards indorsed to the plaintifs these bills of exchange 
drawn by him upon and accepted by the defendant. The considera- 
tion for the defendant's acceptance was the sale to, him by Maynard 
of a share in a patent. l 

The defence was that the consideration for the transfer of the 
bills of exchange to the plaintiffs was the compromise of criminal 
proceedings and consequently the indorsements were not lawful, 
and the plaintiffs were not the lawful indorsees of the bills. 

Denman, J. held that the question involved was really one of fact 
and came to the conclusion that the defendant had not established 
that the bills were given or indorséd upon an agreement to stifle a 
prosecution or by reason of a threat of prosecution, 

On appeal to the Court of Appeal this judgment was affirmed. 

Lord Coleridge, C. J. observed : “Upon the facts of the case 
there is no foundation for this argument ; there was no agreement 
to stifle a prosecution for felony. The evidence fail to disclose even 
a vestige of an agreement of that kind; the form and the subject 
of the transaction was different. The plaintiff used threats to 
Maynard, but they did not come to an agreement with him not 
to prosecute him. A creditor may use strong expressions and even 
threats ; and it was held in Ward v. Lloyd (2) that strong language 
is not conclusive evidence of an agreement to compound a felony 
or to stifle a prosecution. Both the facts and the law fail to support 
the case for the defendant. " : 

Brett, L. J. Denman, J. has found that there was no agreement to 
stifle a prosecution, and I think that there was no agreement of 


that kind in point of fact............... even although there had been a- 
threat to prosecute Maynard which induced him to indorse the bills, . 


the present action would be maintainable, because a debt was 
actually due from Maynard and there is nothing illegal in a creditor 
endeavouring to obtain payment of his debt. ” 

Cotton, L. J. observed: “ It seems to me that there is a distinc- 
tion between getting a security fora debt from the debtor himself 
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and getting it from a third person who is under no obligation to the 
creditor. A threat to prosecute is not of itself illegal ; and the 
doctrina contended for does not apply, where a just and bona'fide 
debt actually exists, where there is a good consideration for giving a 
security, and where the transaction between the' parties involves a 
civil liability as well as, possibly a criminal act. In my opinion a 
threat to prosecute does not necessarily vitiate a subsequent agree- 
ment by the anior to give security for a debt, which he justly owes 
to his creditor. ’ 

We may next take up the case of Jones v. Merioneth Shire 
I ersiament Benefit. Building Society (1). In this case the Secretary 
of a Building Society, one Mr. Cadwaladr, who had made default 
in accounting for money paid to him and was threatened by the 
society with a prosecution for embezzlement, applied for assistance 
to the plaintiffs (Mr. Elias Jones and his mother Mrs. Jones who 
were his relatives), and they gave a written undertaking to thé society 
to make good the greater part of the debt due from the Secretary, 
the expressed consideration being the forbearance of the Society 
to sue the Secretary for the amount for which the plaintiff made 
themselves responsible, and in pursuance of that undertaking they 
gave two promissory notes and some title deeds by way of collateral 
security to the Society. The plaintiffs in giving the undertaking 
were actuated bythe desire to prevent the prosecution, and that was 
known to the directors of the society ; but no promise was made that 
there should be no prosecution. 

The society brought an action on the promissory note in the 
Queens Bench Division, and the plaintiffs brought an action in the 
Chancery Division to set aside the promissory notes and the 
collateral securities on the ground that they were made for an illegal 
consideration. The Queen’s Bench action was transferred to the 
Chancery Division and the two actions were tried together. 

It was held that it was an implied term of the agreement that 
there should be no prosecution ; that the agreement was therefore 
founded on an illegal consideration, and void ; and that the society 
could not recover on the promissory notes or enforce the 
gecurities. 

Mr. Justice Vaughan Williams, who dene the case, arrived at 
the following conclusion : 

1. That Cadwaladr did embezzle funds intrusted to bim by his 
employers ; 


(1) [1892] 1 Ch. D. 174 (C. A.). 
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a, that the directors knew of this embezzlement ; 

3. that the directors did threaten to prosecute Cadwaladr ; 

4. that these threats which were uttered to Cadwaladr were 
communicated to Cadwaladr’s son ; 

5. that the directors had no communication whatsoever with 
the plaintiffs (Mr. Elias Jones and Mrs. Jones) ; 

6. that at the only interview which seems to have taken place 
between the directors and Mr. Elias Jones, 

(a) there was nothing said by the directors on the subject of the 
prosecution of Cadwaladr and 

(b) there was no promise in words by the directors that they 
would not prosecute Cadwaladr ; 

7. that Cadwaladr, fearing prosecution, applied to his relations 
and mentioned to them the fact that if he did not get this money, 
the directors intended to piosecute him ; 

8. that the plaintiffs (Mr. Elias Jones and Mr. Jones) knew that 
there was every prospect of prosecution of Cadwaladr if he did not 
provide the money. 

On appeal none of these findings of fact except one was ques- 
tioned by the appellant The only finding questioned on appeal 
was the item No. 3 above, namely, ‘that the directors did threaten 
to prosecute Cadwaladr? The Court of appeal, however, affirmed 
this finding, and took the facts as correctly found by Vaugham 
Williams, J. in all respects. Upon the basis of the above findings 
the Court of appeal proceeded to consider what the true result 
ought to be. 

Lindley, L. J. observed that the law, as to what the giver of the 
promissory note must shew in order to protect himself from paying 
the notes which he had given, was very correctly stated by Loid 
Ellenborough in Wallace v. Hardacre (1) where his Lordship said : 
"Itwas common enough, upon discovering that bank notes or 
bills of exchange had been forged, to send them back to the person 
from whom they had been received, and to get others that were 
valid in their stead. But it would be loo much lo say, that the 
consideration for these last was corrupt and illegal, and that they 
could not be rendered available in the hands of those whose object 
in getting possession of them was merely to exchange securities that 
were forged for others without this vice. Ifany bargaining could 
be shewn here to stifle à prosecution fora criminal act, the action 
certainly could not be maintained ; but otherwise, the mere substi- 
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tution would not invalidate the plaintiffs’ right to recover against the 
acceptor of this bill. ” 

After quoting the above passage from the judgment of Lord 
Ellenborough, Lindley, L. J. observed that the decisions were all 
uniform that inorder to amount toa defence on the ground of 
illegality there must be an agreement not to prosecute,......&n 
agreement to stifle a prosecution. His Lordship, therefore, said that 
the substantial question for consideration was whether, under the 
facts found, the learned Judge was warranted in coming to the 
conclusion that there was an agreement not to prosecute. Accord- 
ing to his Lordships upon the findings it was impossible to avoid 
coming to the conclusion, 

(1) that these promissory notes and other securities were given 
by the relatives in the expectation that Cadwaladr would not be 
prosecuted ; 

(2) that they were given for the express purpose of preventing a 
prosecution of Cadwaladr ; 

(3) that that purpose was perfectly well-known to the directors ; 

(4) that the whole negotiation proceeded upon that basis. 

His Lordship thought he could not avoid coming to the conclu- 
sion (1) that there was an implied term or condition that they should 
not prosecute and (2) that they accepted these notes (2) knowing of 
such term or condition, and (b) without dissenting or intimating in 
any way whatever that they took the notes upon any other condition 
or upon any other terms. The case of Ward v. Lloyd (1) was 
referred to with approval by Lindley, L. J. 

Bowen, L. J. classified the cases under two heads : 

t. The cases where there is the suggestion of an agreement 
to stifle a prosecution ; 

2. the cases where there has been that which amounts to 
pressure or undue influence within the meaning attached to these 
terms by a Court of Equity. 

With regard to the first class his Lordship observed : 

“The duty to prosecute, or nol to prosecute, is a social nd 
nola legal duty, which depends on the circumstances of each 
case. lt cannot be said that it is a moral duty to prosecute in 
all cases. The matter depends on considerations, which vary 
according to each case. But the person who has to actis bound 
morally to be influenced by no direct motive. He is morally 
bound to bring a fair and honest mind to the consideration and 
to exercise his decision from a sense of duty to himself and others.” 
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His Lordship then observed that the law requires that the 
exercise of this moral duty should not be made a matter of 
private bargain, It may be made a matter of private bargain in 
two ways ; 

I. if forbearance to oe is promised on condition of the 
receipt of a particular sum of money or a particular security ; 

2. if the forbearance is given in consideration of money or 
gecurity actually received. 

His Lordship then pointed out that the difficulty in practice 
arises when reperation had been made by the offender. His Lord- 
ship observed: “It is not possible to deny embezzlement, like 
false pretences, is a crime committed against the public as well as 
against the individual, and, in deciding what steps should be taken 
to punish it, the person who has to deal with the case must if he 
is Lo discharge his moral duty, consceintiously consider the public 
as well as himself. But still the subject of reparation does seem 
to me to be one which may fairly be taken into the consideration 
of the case, Firat of all, reparation isa duty which the offender 


owes quite independently of hig fear of prosecution or otherwise, 


and it would be absurd to my mind to lay down as an impossible 
counsel of perfection that the relative of an offender and his friends 
are not justified, nay, even are not bound, in certain instances, 
to assist him to -make reparation to those whom he has injured. 
It is impossible, therefore, to say that reparation isa thing which 
ought not to be made, as it is also impossible to say it is a matter 
which is notlikely to affect the mind, and, to a certain cxtent, 
reasonably to affect the mind, of a person who has been 
wronged." 

The law certainly is not anxious to discourage reparation. 
But if reparation takes the form of a bargain, then the bargain 
is one which the court will look upon with suspicion and will not 
enforce. 


Bowen L. J. then found that there was an implied promise not 
to prosecute and the consideration of the notes was the corrupt 
bargain to stifle the prosecution. 

Fry L. J. also found the same implied agreement to stifle pur 
secution. 


This case was followed by the Judicial Committee in Kamini. 


Kumar Basu v. Birendra Nath Basu (1) as also in Bhowanipore 
Banking Corporation Lid, v. Sresmati Durgesh Nandini (2), where 


(1) (1930) L. R. 57 I. A. 117 ; 51 C. L. J. 400. 
(a) (1941) L. R. 68 I. A. 144 ; 74 C. L. J. 408, 
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IIS their Lordships of the Judicial Committee observed: “It is 
1943. of course necessary that each party should understand that the 

The London and  9ne is Making his promise in exchange or part exchange for the 
Ela surance promise of the other not to prosecute or continue prosecuting. 
In all criminal cases reparation where possible is the duty of the 


v 
iar nae offender, and is to be encouraged. It would be a public mischief 
any if on reparation being made or promised by the offender or his 


aes friends or relatives mercy shown by the injured party should be 
used as a pretext for avoiding the reparation promised. On the 
other hand to insist on reparation as a consideration for a promise 
to abandon criminal proceedings is a serious abuse of the right of 
private prosecution. The citizen who proposes to vindicate the 
criminal law must do so wholeheartedly in the interests of justice 
and must not seek his own advantage”. 

An analysis of all these cases will show : 

1 (a) that the defence that the consent was caused by threat 
of prosecution should be kept distinct from the other defence that 
the promise was given because it was agreed that there would be no 
criminal prosecution ; : 

the first relates to the method of procure ment of the contract ; 

the second relates to the substance or purpose of the contract ; 

i (b) (i) consent caused by threat will, at the worst, mean 
consent caused by coercion or undue influence the contract will only 
be voidable ; 

(i) consent given because of the agreement not to prosecute will 
render the resulting contract void ; 

2. that inorder to amount to a defence on the ground of 
illegality attached to the substance or purpose of the contract there 
must be an agreement nol to prosecule an agreement to stifle 
proseculion ; 

4. that such an agreement may either be express or implied ; 
but froin its very nature such an agreement is seldom set out on 
paper ; 

4. that whether or nol there was such an agreement is always a 
question of fact to be determined by the court ; 

s (2) that when the agieeement set up is an implied one to 
be inferred from the circumstances, such circumstances ought to 
be shewn leading to the irresistible inference tha} such a compact 
was in fact made ; f 

(b) that in weighing the circumstances in cases where act 
involves both a criminal offence and a tortious liability it should be 
remembered, 
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(i) that the injured is entitled to a reparation ; 

(ii) that reparation is a duty which the offender owes quite 
independently of his fear of prosecution ; 

(iii) that reparation may legitimately and reasonably affect the 
mind of the person wronged ; 

(iv) that law encourages reparation ; 

law certainly is not anxious to discourage reparation ; 

(v) that where there is a debt actually due, the creditor may 
legitimately make use of threats of prosecution in order to induce 
the offender to give security for the debt. 


As has been pointed out above, the question whether or not 
there was an agreement to stifle prosecution in any particular case, 
wil always bea question of fact. Remembering that such an 
agreement will seldom be set out on paper and perhaps will more 
often than not be only an implied one, the court will always have 
a difficult task in arriving ata decision on the point. The diff- 
culty is further enhanced by the recognition accorded to two 
conflicting interests, viz. (1) the individual interest of the injured 
and (a) the interest of society. No hard and fast rule can be 
conceived of in this respect and perhaps it is not yet possible to 
lay down any canon of valuing these conflicting and overlapping 
interests, Experience in this field has not yet been sufficient 80 as 
to be formulated into a 1ule of law. 

In the case before us : 

(1) no such agreement was alleged in the written statement ; 

(2) itis by no means clear that any prosecution for embezzle- 
ment was ever seriously contemplated ; 

(3) the evidence given by the defendant, even if fully accepted, 
does not at all establish any such agreement ; 

(a) it is not even the case of the defendant 

(i) that he gave the promissory note and the other security in 
the expectation that he would not be prosecuted, 

(ii) that his expectation was known to Mr. Jackson : 

(b) his case rather is that he was not at all afraid of criminal 
prosecution ; 

(4) the evidence given by the plaintiff establishes the fact that 
the defendant really became penitent ; and there is nothing before 
us which would prevent us from holding that at least for the time 
being the defendant felt that reparation was a duty which he owed 
to the plaintiff company (the benefactor of the defendants’ family) 
and that he owed that dn quite independently of his fear of 


prosecution. 
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ema, Mr. Bose appearing in -support of the appeal contends that 
1942. assuming that the contract at its inception was procured by undue 


ds London and influence, it was only a voidable one under section I9À of the 

TU IRE Contract Act. Consequently as in the case of agreements procured 

: by misrepresentation, this only gave the defendant a right of choice 

rey RATE or election. Such a right, when once exercised, is exhausted ; 

—— whence it follows that, if by notice expressly given, or implied by 

dad conduct, the promisor elects to affirm, he can never afterwards 

claim to avoid ; and that, ifhe has once elected to avoid, he can 

never afterwards be allowed to affirm in his own interests 

There is no focus paenitentiae in either case. Mr. Bose relies on 

Halsbury, Laws of England, Volume 23, Section 140. There is no 

quarrel with this proposition of law. But ‘if his right to belief is 

no more than a right to choose, on the other hand, it is no less, 

he is not bound to choose one course rather than the other, nor 

is he bound to make any choice at all within a particular period of 

time, though he delays doing so at his own risk and peril" : 

(Halsbury Volume 23). Moreover, the right of choice accrues to 

the influenced promisoron the cessation of the influence. If the 

undue influence in the present case was due to Jackson’s being in 

possession of the materials which would have enabled him to prose- 

cute the defendant at any time he chose, and, if this fear of prose- 

cution dominated the mind of Benoy, then we cannot say that the 

. dominating cause ceased wh en Exhibit 4(J) was written, or when the 
so-called ratifications were made. s = 

Coming to the other part of the transaction, viz, the deposit of 
the title deed with the intention of creating the mortgage, the 
defendant's case in the written statement, besides being based on 
the vitiating causes affecting the pronote, and, therefore, the whole 
transaction, was that of denial of the facwm of deposit. 

His case further was that the same was taken by the said Mr. 
Jackson on a false representation. 

At the hearing the defendant said : “ I was taken by Mr. Jackson 
to the office of Messrs, Orr Dignam & Company, and he went to the 
office of Mr. S. B. Bose and I waited outside ; sometime after that 
I was called in and Mr. Jackson handed me a typed pronote for 
Rs. 28,000 which I signed. Then Mr. Bose who was looking for 
something handed Mr. Jackson a paper which, on looking at.the 
top, I found to be my title deed. This Exhibit r is not the pronote 
which I signed on that date. It was a typed pronote. I had no idea 
what an equitable mortgage was. Nor did I mean to create any 
such mortgage, ” us 
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As to how the title deed went to Mr. Jackson he said: _ 

“In the evening at about 6-30 P.M. when I was’ locking 
up the cash (oth) when the lid of my cash box was open, Mr, 
Jackson came and said that some security was wanted by the 
auditors.who, otherwise would report the matter to the Head Office. 
I said I had no security, when he said if I bave any life policy. I 
said ‘none’, Then he chanced to look into the box where the title 
deeds of my house remained which I were to hand over to Messrs. 
Mackintosh Burn & Co., Contractors. This remained in the 
office because my solicitors sent it down to my office and I was 
addressed in my office address, He took that deed i. e. he picked it 
up and said that he would show it to the auditors whether it would 
do for the time being and thus saying he went away ; Mr. Jackson 
locked the title deeds in his office ” 

In the course of his cross-examination he said : 

“ I did not tell Mr. Sree Bhusan Bose that the statement was all 
wrong. I made no protest to sign this in his presence. The deposit 
of the title deed was on the same date. Nor did I know of my 
moitgage transaction. I know that according to the agreement with 
Messrs. Mackintosh Burn & Co. I had to deposit the title 
deeds but never did I know that that would mean mortgage. It 
might be that for their satisfaction about my title this had to be 
done. On the 16th January I was told by Mr. Jackson that other 
creditors of mine approached him, before I got summons from 
Mackintosh Burn & Co. I had no idea that an equitable mortgage 
had been executed. On the 16th January, 1935 I appreciated that. 
I had no idea on the 16th whether it was a mortgage or not.” 

His solicitor Mr. J. K. Sarkar wrote a letter (Exhibit 4 J) on the 
25th February, 1935 to the plaintiff company which clearly indicates 
that the deposit was made to create mortgage. The defendant 
referring to this letter says : 

“ Mr. J. K. Sarkar was my solicitor. The letters written were 
according to my instructions. I told him all the facts that I am not 
responsible for any defalcation and that I created no mortgage and 
that the deposit was not made by me with a view to create any 
equitable mortgage. Mr. J. K. Sarkar may be in Calcutta. ” 

The evidence on the plaintiff's side is given by P. Ws. 1, a and 8 
in support of this mortgage. The entry in the solicitors’ Day Book 
(Exhibit 12) is also pr. ved to corroborate their EXE 

P. W. r Jackson said: — 

" The promissory note was handed over to me and Mr. Bose 
handed the title deeds to Benoy Babu to hand (over) to me 
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FINU officially to create an equitable mortgage on the property. A further 
1942. ` document was handed over to me by Mr. B. Bose which I under- 
The p ang Stand to be a memorandum of the deposit and further note was 


Lanoachire Insurance handed over to me which was a draft of the notification to be 
SOLER advertised in the newspaper. This is the promissory note. Defen- 
LU dant signed it voluntarily. It is marked Exhibit r onthe side of 
is plaintiff. I did not exercise any undue influence or coercion on him 
Pal, J. to obtain it. "This is the title deed which was handed over to me by 
defendant. There was no fraud or undue influence or coercion 
practised on him then. This is the original letter of oth January 
1935 written by defendant. ‘This is the original memorandum of 
deposit. It was signed by Mr. S. B. Bose and Mr. P. (?) C. Mallik 
in my presence on roth January, 1935. It was typewritten It is 

marked Exhibit 2. " 


P. W. 2 Sribhusan said : 

“ Benoy Babu was brought in my room by Mr. Jackson. When 
I asked him (Benoy) about the matter he said that he had defalcated 
and was prepared to pay up the amount iftime was given and he 
was willing to execute such document by way of security and 
deposit his title deeds. The amount for which title deeds would be 
deposited was nlso discussed and Mr. Jackson said that Benoy Babu 
had agreed to charge his property for Rs. 50,000 as that would be 
the value of his property. As I had an appointment then I told 
Mr. Jackson to leave the document with me and come later in the 
day. Mr. Jackson came at about 4 o'clock in the same afternoon. 
I told him that I considered the matter and inspected the document 
of title and in my view Benoy Babu should execute a pronote for 
Rs. 50,000 and make a formal deposit of the title deeds of his 
property No. rro. Syed Ameer Ali Avenue with Mr. Jackson by way 
of equitable mortgege. I asked Benoy Babu whether he had created 
any incumbrance over the property. He said he had not done so. 
Benoy Babu then wrote out a pronote for Rs. 50,000 the wordings 
of which I dictated and I handed to him his title deed to enable 
him to make a formal deposit of the same with Mr. Jackson. At 
this time I phoned from my room to another Assistant in our office 
so that he could be present at the time of the deposit. That gentle- 
man came and Benoy Babu deposited the title deed i. e. he handed 
the document of title to Mr. Jackson and also made over the pronote 
to him. 

Then Benoy Babu went outside my room." 

P. W. 8, the other solicitor, supported this statement. 

The learned Subordinate Judge arrived at the conclusion that 
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' No valid equitable mortgage by deposit of title deed was made :” 
His conclusion was based on the following findings : l 

(a) There was no agreement to deposit the title deed before it 
was given to Mr. Jackson ; 

(b) Mr. Jackson prectically managed to get the title deed from 
Benoy after the same was'handed by the motor car driver to the 
defendant ; 

(c) Itis clear, if we give full value to the evidence of Mr. 
Jackson, that his getting possession of this title deed was not juri- 
dical possession for it was not handed to him by Benoy in pursuance 
of an agreement ; 

(d) This title deed found its place from Mr. Jackson into the 
drawer of Mr. S. B. Bose, and Benoy who was on that fateful day 
apprehensive of criminal proceedings and whose mind was not eased 
by Mr. Jackson giving him an assurance, was handed over the deed 
by Mr. Bose and he by way of automation made over the deed to 
Mr. Jackson ; 

(e) Mr. Jackson who was defendant's office master held a real 
authority over Henoy and was in a position to dominate the will of 
Benoy and he used such position in obtaining the documents, i.e. the 
pronote, the Exhibit 4 A, power of attorney and others ; (page 130). 

(f) The plaintiff should have proved that Mr. Jackson was not 
in & position to dominate the will of Benoy in the matter of execu- 
tion of the pronote and other documents as the onus shifted, the 
moment Mr. Jackson is found to have exeicised undue influence and 
used his real position over Benoy and got the documents from him, 
it should have further been shown by the plaintiff that Benoy had 
independent advice but except in the matter of execution of power 
of altorney il is not shown that Benoy who was simply obeying his 
master had such advice .when he executed the pronote and made 
over the title deed to Mr. Jackson either in the office of the solicitor 
Mr. Bose orin the street when his motor diiver is said to have 
produced the document which Mr. Jackson wanted to lock up in his 
safe custody ; (Page 139). 

(g) The handing of the title deed in tbe office of Messrs. Oir 
Dignam & Co. was not a valid and legal deposit ; (Page 130). 

I have already set out the evidence onthe point and in my 
opinion the case of the defendant that he did not understand the 
transaction at all cannot be believed. The solicitor’s evidence 
clearly establishes the fact that the deposit of the title deed was 

: made by the defendant and was made with the intention of creating 
security for the debt of the promissory nole. This evidence finds 
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ample support from the contents of Exhibit 4, written by the defen- 
dant's solicitor subsequent to the date of the transaction. 

As regards the vitiating causes we have already discussed theni 
in connection with the procurement of the promissory note and in 
our opinion there was none to vitiate this transaction. 

We are therefore of opinion that the promissory note and the 
equitable mortgage were Hes valid and did create liability of 
the defendant. 

There remains then the case of the defendis that the liability, 
if any, was discharged by the subsequent event that happened i in the 
case, viz., by the arrangement arrived at with the auditors. 

The case of the defendant on this point may be arranged under 
the following heads : 

1. That the promissory note and the deposit of the title deed 
created, at best, only a liability destructible on the happening: of an 
event, (viz., recovery from the auditors of the amount which might 


` be found out as not properly accounted for) ; the amount-bas been 


recovered from the auditors and consequently the liability of the 


defendant ceased to exist thereafter ; 


2. That the promissory note and the daoni of title deed were 
taken with the understanding which amounted to an undertaking 
given on the part of the plaintif company that any money recovered 
from the auditors would be taken as acceptance by the plaintiff of 
the performance of the promise involved in these transactions ; 
consequently by accepting the payment from the auditors the 
plaintiff accepted performance of the promise and the promise 
became unenforceable in law by the plaintiff against the defendant 
under section 41 of the Contract Act ; 

3. That apart from any such understanding and assurance given 
by the plaintiff company its acceptance of payment from the auditors 
amounted to an acceptance of the performance of the defendant's 
promise within the meaning of section 41 of the Contract Act and 
consequently the promise became unenforceable thereafter ; 

4. Thaton a proper construction of Exhibit 4 (Z)9 whereby 
the plaintiff discharged “ all other persons concerned from all further 
liability ", the liability of the defendant under the promissory note 
and the deposit of the title deed was also discharged. 

The defendant in his written statement, para 8, made the case 
that the documents were taken from him on the distinct under 
standing and assurance given by Mr. Jackson of the plaintif com- 
pany that the same would be returned to the defendant without 
making use of the said documents at any time at any place as soon - 
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as such amount as might be found out as not. properly accounted 
for was recovered from auditors. 

Jackson denied the story of this alleged understanding and 
assurance. He said in his examination-inchief: “It is not a fact 
that I gave him an assurance that his title deeds would be returned 
to him as soon as the amount found out as not properly accounted 
for would be recovered from the auditors. I had no idea then 
that the amount would be recoverable and could be recovered from 
the auditors. There was no understanding between defendant and 
me that no liability would arise against him by deposit of his title 
deeds with me.” 

In his cross-examination Jackson was not asked anything about 
the story of this understanding or assurance. He was cross- 
examined only on the point whether or nothe told the defendant 
that the latter would not be held responsible for anything found 
due or missing by the auditors. Jackson denied that he said any 
such thing. 

The learned Subordinate Judge did not accept this part of the 
case of the defendant. We are also unable to accept it. The first 
two points raised by Mr. Noad on behalf of the respondent therefore 
do not at all arise. 

As regards the third point, Mr. Noad for the respondent con- 
tends ` l 

1. That the promise in the promissory note given by the defen- 
dant (Ex. 1) is to repay the money defalcated by the defendant 
subject to a maximum of Rs. 50,000 ; the auditors paid Rs. 60,000 
in full payment of the money defalcated by the defendant, -and the 
plaintif company accepted that payment ; consequently this 
amounted to acceptance or performance of the promise (given by 
the defendant) from the auditors within the meaning of section 4: 
Contract Act ; 

Or 


2. That the promise in the promissory note (Ex. 1) is to’ 


repay -the money had and received’ ; liability for ‘money had and 
received’ is a liability in quasi contract ; the principle underly- 
ing the provisions contained in section 63 of the Contract Act 
applies to such a case also ; the promisee company settled the 
liability of the defendant at Rs. 50,000 andt ook the promissory 
note ; the amount. of the money had and received is then settled 
to be Rs. 50,coo and the promise is to repay the money had and 
received thus settled ; the auditors themselves were not liable in 
quasi contract for maney had and received ; but what the auditors 
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offered to pay was the money had end received by the defendant 
because this became possible by their negligence ; it was therefore 
an offer to perform what the defendant had promised ; this offer 
was accepted by the plaintiff and the plaintiff by accepting payment 
from the auditors accepted performance of the defendant's 
promise from the auditors within the meaning of section 4r of the 
Indian Contract Act. 

Promise is defined in the Indian Contract Act thus: 

2 (a) ‘When one person signifies to another his willingness to 
do or to abstain from doing anything, with a view to obtaining the 
assent of that other to such act or abstinence, he is said to make a 
proposal ; 

(b) "When the person to whom the proposalis made signifies 
his assent thereto, the proposal is said to be accepted; A proposal, 
when accepted, becomes a promise.’ 

The promise in the promissory note (Ex. 1) is not "to repay 
money had and received" 

Or 

"to indemnify the injured plaintiff for the loss sustained by it 

by the tortious act" 
but 
"to pay Rs. 5o,coo" 

The motive for this promise or its object may be ‘the repayment 
of money had and received’ or ‘the indemni‘cation for the tortious 
act’. These might have been the basis of the promise, and 
abstinence on the part of the promisee (the plaintiff company) 
from seeking relief for money had and received or for the tort 
might have been the consideration for the promise. But the promise 
is only ‘to pay Rs. 50,0co". 

What the auditors offered to do and ultimately did would 
appear from the correspondence between the auditors’ firm and the 
plaintiff company evidenced by Ex. 4 (a), 4 (b), 4 (y), 4 (2)1, 4 a) $ 

4 (z) 4, 4 (z) 5, 4 (2) 6, 4 (2) 7 aud 4 (2) 9- 

The correspondence will clearly indicate that the plaintiff com- 
pany demanded complete indemnification for the .logses sustained 
by the defalcation and the auditors agreed to indemnify it partially. 
In estimating the logs the possibilities of recovery from the present 
defendant onthe strength of the transaction in question in the 
present suit were taken into account. No doubt the valuation 
put on the defendant’s promise to repay was very small, But at 
the same time it is’ clear from the entire negotiations that the 
settlement between the plaintiff company and the auditors was 
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arrived at keeping in view the possible performance of his promise 
by the defendant. The auditors, therefore, never offered to per- 
form defendant's promise and the plaintiff company never agreed 
#9 accept performance of the defendant's promise from the audi 
tors. Both counted upon its performance by the defendant 
himself, 

Coming now to the last point urged by Mr. Noad, Ex. 4(x) 9 
runs as follows : 


“We hereby acknowledge to have received the sum of four 
thousand and five hundred pounds paid to us by Messrs. Price, 
Water-House & Co., of 3, Frederick’s Place, Old Jowry, London, 
E. C. 2, on. behalf of Messrs., Price Water-house Peat & Co., of 
Clive Buildings, Calcutta, wAich sus we accept in full and final 
settlement, satisfaction, and discharge of all claims of every kind 
whatsoever agains? the said Messis. Price, Waterhouse, Peat & 
Co. as Auditors of our Branch Office at Calcutta and we hereby 
absolutely and finally discharge the said Messrs. Price, Water- 
house Peat & Co., and al other persons concerned from all further 
liability.” 

Mr. Noad contends that the words “all other persons concerned” 
mean and refer to all the persons concerned in the incident of 
defalcation and therefore include the defendant as well, and that 
. the words ‘all further liability mean and refer to all the liabili- 
ties arising from or based on the deíalcation in question and 
therefore, include the liability arising from the promissory rote as 
well. . 


The plain reading of the document indicates that the words 
"gll other persons concerned" mean and refer to persons other than 
Messrs. Price, Waterhouse, Peat & Co. and concerned in the claim 
against the said Messrs. Price, Waterhouse, Peat & Co. Mr. Noad 
contends that there cannot be any other person concerned in that 
claim and so, if we take this view, the words become meaningless 
surplusage. In my opinion the claim against Messrs. Price, 
Waterhouse, Peat & Co., being in respect of their negligence and 
the actual negligence being of their agents, (the actual auditors 
who from time to time carried on the aydit as agents of the firm 
of Messrs. Price, Waterhouse, Peat & Co.) these persons were 
also concerned in this claim, and it may be Messrs.. Price, Water- 
house & Co. of London, as the principal firm of which the negligent 
firm or Messrs. Price, Waterhouse, Peat and Co. of Calcutta was 
only a branch, were also concerned in the claim. The words 
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referred to them and were intended to secure discharge for them 
as well. 

If there is any doubt as to the manner in which the language 
used in this document is related to the existing fact,a referenge 
to the entire correspondence, or at any rate only to the covering 
letter Ex. 4 (x) 5, will clearly show that the liability of the present 
defendant under the promissory note was not within the terms of 
the discharging agreement, and only the liability of the auditors 
arising from their negligence in auditing was in the contemplation 
of the parties. We are certainly entitled to arrive at the true 
meaning and cffect of the transaction in the light of all the 
surrounding circumstances and in our Opinion the true menning 
and effect of the discharge is to discharge only the auditors and 
persons concerned with the liability arising from: the negligence 
in the auditing of the plaintiff's accounts. Negligence of the auditors 
constituted a distinct injury, distinct from the injury involved in the 
defalcation committed by the defendant. 

Mr. Noad contends that if the story of the plaintif as to the 
method of defalcation and manipulation of the accounts be accep- 
ted, then gross negligence on the part of the auditors shall be the 
inevitable inference, and the negligence thus found will indeed be 
so gross that from it the inevitable inference will follow that the 
auditors wilfully connived at the defalcation and conspired. with 
the defendant ; consequently the auditors would be joint tort- 
feasors with the defendant and their discharge from all liability 
without any reservation would discharge the defendant also. 

No case of concert between the auditors and the defendant was 
made by either party in this case. The defendants evidence 
negatives such a case. The negligence of the auditors, however, 
gross, as established in this case, does not, in our opinion, neces- 
sarily lead to the inference of any such conspiracy. 

In my judgment, the promissory note and the equitable mort- 
gage were for lawful consideration with lawful object and were not 
procured by any coercion or undue influence. The liability there- 
under was no. discharged by any subsequent event. 

In the result, I agree that this appeal should be allowed 
and I fully agree with my learned brother in the order proposed 
by hinr 
A. T. M. Appeal allowed : 

Cross objection dismissed. 
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APPELLATE CRIMINAL 


Before Mr. Justice N. G. A. Kdgley, and Mr. Justice 
T. J. Y. Roxburgh. 


HERAMBA LAL GHOSH 
U. . 
; EMPEROR.* 


Evidence, admissibility of—Defence of India Rules, Rule 56 (4)—PDersen not 
present within the cordon of police officer—Hwidence Act (I ef 1872), 
section 80—Judicial proceeding — Evidence, memorandum of, given by witness 
before Fudge not authorised to take it—Criminal Procedure Cede (Act V of 
1898), sections 163, 238—Application—Discretion—First Information report 
recorded by police efecer, admissibility of—Criminal Procedure Code, 

section 162—4Absoluts right of acctised to obtain copies of statements made by 
prosecution witnesses during police inwestigation—Statement, record of— 
Statement to be reduced to writing—Abstract of statement of several 
witnesses—Copy, when to be refused—Procedure—Proper time for applying 
fer copy—" Called for ihe prosecution "—LUse made of statements to the 
police—In the manner provided by section 145 of the Indian Evidence Act’’ 
Parts of his previous statement by which tt if intended to contradict kim— 
Methed of proving the previous statement of a witness—Contradictions in 
certain matiers mentioned by the witnesses in their evidence before the Judge, 
but with regard io which no reference appears in their statements as recorded 
in the police diary —Inference—Omission from the statement amounting to 
contradictien—Procedure to be followed in proving omission from previous 
statement amounting to contradiction—Hvidence as to system followed by the 
investigating police officer. 


Per Curiam. Any person who attempts to interfere with any police officer 
who may be engaged in enforcing the order of the District Magistrate prohibit 
ing all processions and meetings unless permission was obtained from himself or 
some other proper authority, is guilty of an offence under Rule 56 (4) of the 
Defence of India Rules whether he is actually present at the place round which 


a cordon is made by the police officer, with the object of preventing Lu pocas 
sionists from passing, or not. 


The memorandum cf evidence given by a witness before a Judge not 
authorised by law to take evidenc; isnot evidence given by a witness in a 
jadicial proceeding within the meaning of section 80 of the Indian Evidence Act, 
nor can It be mid that the witness before him deposed in a judicial proceeding. 
The deposition cannot be admitted {n evidence in a trial before another 
Jodge. 

Per Edgley, F.: Statements of: a witness cannot be used for the purpose of 
either contradicting or discounting the evidence givsa in subsequent proceeding 


| * Criminal Admitted Appeal No. 135 of 1944, against the order of N. Roy 


` ydhury, Esq., Sessions Judge, Faridpur, dated the tä January, 1944 and 
ry Reference No. 4 of 1944. 
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unless the particular matter or point had been placed before him as one 


for explanation in view of its discrepancy with the evidence then being 
tendered. 


Bal Gangadhar Tilaky Shri Shriniwas Pandit (1) ; Emperor v, Zawar 
Rakaman (2) and Emperor v. Rakanuddin (3) referred to. 


[tis always possible fora party who calls a witness to ask the Court for 
permission to put leading questions to such witness, The adoption of such a 


procedure does not necessarily mean that the witness in question should be 
declared hostile. 


The application of the provisions of section 388 of the Code of Criminal 
Procedure isa matter within the discretion of the presiding Judge. It isnota 
Proper exercise of discretion for the Judge to allow the deposition of a witnes 
before the committing Magistrate to be used as substantive evidence ina case 
unless the party seeking to do so draws the attention of the witness to any part 
of the previous statement under the provisions of section 145 of the Indian 
Evidence Act, with regard to which any discretion may arise or unless the Judge 
himself puts the necessary question for the purpose of observing this 
procedure. — 


The first information report recorded by Sub-Inspector of Police is inadmissible 
in evidence under section 162 of the Code of Criminal Procedure. This 
information cannot be used for any purpose during the proceedings before the 
Judge. 

Section 162 of the Code of Criminal Procedure provides that, subject to 
certain important restrictions, the accused has an absolute right to obtain copies 
of statements made by witnesses during the course of the police investigation. 
It is immaterial whether the statement Is recorded in the actual words of the 
witness and it is sufficient if it is written in tho diary merely in the form of a 
memorandum:  Mefsaddi v, The King-Emperor (4). At the same time, the 
section only applies to the statement of a witness, which has boen reduced to 
writing by the investigating officer, and the Court would be justified in refusing 
the copy of an abstract of statement of several witnesses prepared in such a 
way that it was not clear what each witness was supposed to have sald: 
Emperor v. Karimuddi Sheikh (5) and Emperor v. Salik (6). Similarly the 
defence would not ordinarily be entitled toa copy of an entry in the diary 
which merely summarised the conclusions at which the investigating officer had 
arrived after examining a particular witness. 

In cases triable by the Court of Sessions the accused should make the requisite 
application at théproper time in the Court of the Committing Magistrate j but, 
if he fails to do this, it would not be to his interest, nor it would be warranted 
by law, for him to postpone his application until the witness has entered the 
witness box or is on the point of being cross-examined, 


(1) (1915) 22 C. LJ, 1 (14) ; LR. 421. A. 135 ; I. L, R, 39 Bom, 441. 
(2) (1902) I. L, R. 31 Calc. 142 (144). 

(3) I. L. R. [1943] Calc. Vol. II, 581. 

(4) (1927) 45 C. L. J. 561; 31 C. W.N. 940. 

(5) (1931) 36 C. W. N. 106. 

(6) (1936) 166 I. C, 259. 
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Hadari Sikdar v. Emperer (1) dissented from, 7 


Babarali Sardar v. Kimg-Hwmberer (2) and Ramgulam Teli v. King-Emperor 
(3) followed. 


Akmadar Rakaman v. Emperor (4) criticised, 


The copy should be an accurate ons, Such copies should only be furnished 
under the direction of the Court. Unauthorised copies should not be 
used, . 


The effect of section 162 of the Code of Criminal Procedure is, subject to 
the provisions of sub-section 2, to prevent a statement tbe police made 
during the course of the investigation from being used for any purpose except (1) 
by the accused for contradicting a witness, provided the procedure laid down In 
Proviso (1) Is followed and (2) by the prosecution in re-examination for the pur- 
pose only of explaining any matter referred to in the cross-examination of the 
witness sought to be contredicted. 


The contradiction must be establislied by proving that the part of the 


recorded statement used for the purpose oí contradicting a witness actually . 


represents what was said by him to the police officer. It is not sufficient merely 
to prove the writing as contemplated by section 145-0f the Indian Evidence Act 
for proof of the writing alone does not show that the witness actually made the 
statement by which it is sought to contradict him, 


The attention of the witness should be called to those parts of the diary 
entries in respect of which proof could be giren that they represented the actual 
statement of each witness, in order that they might be used for the purpose of 
contradicting him. The attention of the witness should be called to those parts 
of the recorded statements by which it is intended to contradict him in order 
to enable him, if he desires to do so to furnish an explanation for any alleged 
contradiction or material omission. Therefore, after the witness has bean cross- 
examined with regard to his previous statement without It being shown to him, 
he should then be allowed to read the relevant passage or it should be read to 
him by the croes-examiner and he should be asked whether he wishes to offer 
any explanation of the statement which js alleged to represent what he has sald. 
The weight to be attributed to his explanation, if any, will depend on whether 
the person who made the record is able to convince the Court that it was 
accurately made. 

Madari Sibder v. Emperor (1) and other cases referred to. 


The ordinary method of proving the previous statement of a witness by 
which it is sought to contradict him is: (1) When the witness is confronted 
with his alleged previous statement to elicit .from him an admission that he 
made it: (2) To call the investigating officer and to obtain evidence from 
him to the effect that the recorded statement in the diary is an accurate record 
or, at any rate, a substantially accurate record of what the witness sald to him 
and (3) To adduce any otber legal evidence in order to establish the fact that 


(1) (1926) I. L. R. 54 Calc. 307. 

(2) (1998) I. L. R. 56 Calc. 840 (845) ; 49 C. L. J. 197 (201). 
(3) (1927) LL, R. 7 Pat. 205. 

(4) (1938) 44 C. W. N. 340. 
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the alleged previcus statement was made. For example, in suitable cases, a 
witness may be examined, who was present at the time when the record was 
made and Is in a position to testify with regard to its correct preparation. It 
would then be for the court to decide whether the previous statement had been 
proved after weighing against the evidence adduced for this purpose any ex- 
planation which the witness might have given with reference to the alleged 
statement or any other evidence which might be on the record to-indicate that 
the previous statement as recorded had not actually been made. 

Observations in Gopi Chand v. Crown (1) and Jausimuddin Sarkar v. Emperor 
(2) criticised. 

If the investigation officer [s ina position to testify that the writing in the 
diary currectly represents the previous statements of the witness and the 
relevant portion of that statement has been recorded by the learned judge in 
his note of evidence, It isa matter of minor importance whether the correspon- 
ding portion of the writing In the diary is marked as an exhibit or not. All 
that is necessary is that the judge's reoord should contain somewhere a clear 
note of what the witness is supposed to have said according to the evidence. 
What is importa.t is that relevant and admissible evidence in proof that the 
alleged previous statement was actually made should be oa the record in some 
form in order that it may be placed before the jury or to enable the court to come 
to his decision. 


It is the duty of the court, whenever the defence wish to contradict a 
prosecution witness by showing that he did not mention a particular matter 
to the police, to decide whether the alleged omission, if established, would 
amount in swbstexce to & contradiction. If the judge is so mtisfied, he should 
allow the cross-examination to proceed “in the manner provided by section 145 
of the Indian Evidence Act” and the attention of the witness should be called 
to such portion or portions of the recorded statement as may be sufficient 
fairly to place him in a position to say whether or not he omitted to mention 
the matter with regard to which the alleged contradiction arises or to explain 
the alleged omission. lf, however, the court isnot satisfied that the omission 
amounts in substance to a contradiction, any question with regard to the recorded 
statements In the diary sbould be disallowed, for instance, when the evidence 
of the witness although given in greater- detall then in his statement as 
recorded by the investigating officer, is nevertheless substantially consistent there- 
with. 

When the court is satisfied that the omissions amounted in substance to 
contradictions, it must be proved that, at the time when he made his state- 
ment to the police, the witness concerned In fact made no mentioh of the matters 
which in amplification of. or in contradiction to, his recorded previous statement 
he ts alleged to have introduoed into his testimony. 

It is for the court or the jury to draw a reasonable inference that any alleged 
omission from the statement amounts in substance toa contradiction and the 
requisite materials must be placed before the Court to enable It to exercise its 
proper functions. 

When it is sought to prove an omission from previous statement which, if 


(1) (1990) I. L. R. 11 Lah. 460. 
(2) (1930) 35 C. W. N. 164. 
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established, would amount in substance to a contradiction, the defence counsel 
(or if necessary the judye'bimself) should put such questions to the Investi- 
gating officer as may be sufficient to ascertain what the witness really said 
with regard to the matter.in respect of which he is supposed to have contradicted 
himself, 


As it is the function of the investigating officer in connection with this 
matter to give evidence in proof of what was actually mid to him by. the 
Witness, |t may often be necessary to put a number of questions to him to test 
the weight of his evidence. For this purpose in suitable cases the judge might 
exercise his discretio under section 154 of the Indian Evidence Act or himself 
put the necessary questions to the investigating officer. 


There should be some evidence on the record with regard to the system 
which was followed by the investigating officer in recording the statements of 
witnesses under section 161 of the Code of Criminal Procedure, It would be 
useful to know what precautions, if any, were taken by the investigating officer 
to secure the accuracy of the record, whether the diary was written in the 
presence of the witness concerned or whether any portions of it ware read over 
to him, whether it was customary to record full statements or whether the Sub- 
Inspector merely noted a few polnts which he considered to be of importance with 
reference to the Immediate investigation of the case, 


Per Roxburgh, J.: Section 162 of the Code of Criminal Procedure lays down 
(1) no statement by any person to a police officer in the course of an investi- 
gation under Chapter XIV of the Code shall, if reduced to writing be signed 
by the person making it,and(2) no such statement nor any record of It, of 
any kind shall be used for any purpose at an enquiry or trial in respect of any 
officer under investigation at the time when such statement was made ''save 
as hereinafter provided", 

The provision (1) that e — € the statement indicates the 
intention that he is not to be fixed with the writing, and made responsible for 
it. In other words the intention would seem to be to prevent the writing be- 
coming one which might be proved in order to contradict the witness: Pahala 
Narayana v. King Emperor (1) referred to. 

Provision (2) repeals sections 145, 153,155(3), 157, 159, 160, 161 of tho 
Indian Evidence Act, that would ordinarily be applicable to 3000 8 statement or 
written record, subject only to the proviso. 

The proviso is only applicable in cases (1) where the statement of the 
particular witness has been reduced to writing, and (2) where the witness isa 
presecution witness. 

Where the proviso applies, the court is, at ihe request of the accused, 
to “direct that the accused be furnished with a copy” of the statement which 
has been reduced to writing in order that any part of soch statement, if duly 
proved, may be used to contradict such witness "ES manner over by 
section 145 of the Evidence Act.” 


Unless the accused is supplied with a copy of the record of the statement 
of a witness to thé police he is not In a position to know if there is any coo- 
tradiction therein. The proviso means to provide him with this facility, He 


(1) (1999) 43 C. W. N. 473 ; L. R. 661, A. 66 ; 69 C. L. J. 273 (283). 
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may then cross-examine the witnesses on the particular point, and if he obtains 
an admission from the witness of a previous contradictory statement having 
been made (and perhaps an admission that the previous statement was really 
correct) that is all he requires. The contradiction in such event will be ‘duly 
proved’ by the admission of the witness. 

Per Curiam: Section 145 of the Evidence Act does not lay down anything 
as to what writings will prove previous statements or will contradict witnesses. 

Per Roxburgh, J.: ‘The proviso to section 162 of the Code of Criminal 
Procedure provides a pre-condtion of procedure which must be fóllowed before 
the previous statement made in writing or refused to writing and relevant to 
matters in question can be proved for the purpose of contradicting a witness, 
It assumes that the writing in question is one which oan be proved for the pur- 
pose of contradiction, 

The fir provision of section 16a discloses an attempt to ensure that the 
written record of the previous statement to the Investigating officer shall not 
be a writing which can be proved to contradict the witness, by its dhection 
that the witness shall not siga it The proviso then follows with this references 
to contradiction “In the manner provided by section 145 of the Evidence 
Act", 

The ordinary law as laid down in the Evidence Act is io apply, the 
reference to section 145 of the Evidence Act is merely to be taken as being 
made loosely, to add a requirement that in all cases the written record or the 
relevant part thereof (which mugtexist for the proviso to apply) must be 
brought to the notice of the witness whom itis proposed to contradict, even 
though the actual proof of the previous statement is to be made ordinarily not 
by proving the document itself, but by the evidence of the police officer who 
heard it, The effectof the reference is merely to make statutory provision 
(a) for the ordinary rule of procedure requiring that the attention of the witness 
should be drawn to the matter propoeed to be contradicted and (b) to provide 
further that the witnees should be shown such actual written record as exists, For 
the rest the proviso is to be Interpreted as if there was no reference to section 
145, the other provisions of the Evidence Act will apply in regard to the manner 
of proof of the previous statement and that parts of it can be proved. 

The legislature maintains what may be called its attitude of suspicion, and 
by execss of onution insists (1) that a witness can only be contradicted where 
there is a written record and (a) that before a police officer can be called to 
contradict a witness, the witness must himself see the police record. 

Appeal by the Accused and Jury Reference. 

The material facts appear from the judgment. 

Messrs. J. C. Gupta, M. N. Banerjee, Bireswar Chatterjee, 
P. K. Bose, Parimal NERONE and Sadhan Gupta for the Accused 
in the Reference. f 

Messrs. Bireswar Chatterjee and Parimal Mukherjee for the 
Accused in the Appeal. . ' 

Messrs, Amiruddin Akmed (Deputy Legal Remembrancer) and 
Nirmal Chandra Chakravarty for the Crown. 

C. A, Y. 
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The following judgments were delivered : 

Edgley, J. :—In this case we are concerned with an appeal by 
nine persons who have been convicted by Mr. Roy Chowdhury, the 
Sessions Judge of Faridpur, under Rule 56 (4)/121 of the Defence 

‘of India Rules and also with a Reference-made by the learned Judge 
in respect of fourteen accused persons who, in his Opinion, 
should be convicted under section 147 of the Indian Penal 
Code. 5 

The history of this case is somewhat peculiar. All the accused 
persons with whom we are concerned in the appeal and the 
Reference were originally placed on their trial,-together with a 
number of other persons before Mr. Hattiangadi who had been 
appointed a Special Judge for this purpose under provisions of 
Ordinance II of 1942. The trial before Mr. Hattiangadi began on 
the agth of March, 1943 and continued from day to day until the 
aand of April, 1943 on which date the statements of the accused 
persons were recorded under section 342 of the Codeof Criminal 
Procedure. On the arst of April 1943 this Court pronounced 
judgment in the case of The Emperor v. Bamoari Lal Sarma (1). 
This judgment declared that sections 5,410 and 16 of Ordinance II 
of 1942 were wira vires of the powers of the Governor General 
under section 72 of the Ninth Schedule of the Government of India 
Act, 1935, and it followed for this decision that a trial held bya 
Special Judge such as Mr, Hattiangadi was without jurisdiction. 
Asa result of this decision the Public ‘Prosecutor, on the 26th of 
April, 1943, made an application to Mr, Hattiangadi for the stay of 
further proceedings against the accused. He heard: the Public 
Prosecutor and Counsel for the accused and recorded an order to 
the effect that :— - 

" This Court's authority has terminated asa consequence of 
the ruling of the Hon'ble High Court which was to the effect that 
the appointment of Special Courts was siim vires. The trial so far 
is therefore without authority and it accordingly terminates; ” 

Thereafter proceedings were taken against the accused persons 
under the ordinary provisions of the Code of Criminal Procedure 
and, on the asth of September, 1943, 27 0f these persons were 
committed to the Court of Sessions and seventeen were ‘discharged, 
On the 18th of December, 1943 a supplementary commititfent order 
was recorded in respect of Jyotish Chandra Sarkar. On the 3rd of 
January, 1944 the twenty eight'persons who had been committed 
to Sessions were placed on their trial before Mr. Roy Chow- 


(1) Unreported, Decided aiat April, 1943. 
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dhury, the Sessions Judge of Faridpur, on charges under 


, sections 147, and 302/34 of the Indian Penal Code and Rule 56(4)] 


i21 of the Defence of India Rules. ‘The latter charge was triable 
with the assistance of assessors, while the others were triable by 
Jury: This being the case, nine persons (three Muslims and six 
Hindus) were empanelled as jurors and the same persons were also 
appointed as assessors for the trial of the charge under the Defence 
of India Rules. 

The case for the prosecution was to the effect that, by an orde 
(to which further reference will be made later in this judgment), 
dated the s7th March, 194t, the District Magistrate of Faridpur had 
prohibited all public processions and meetings unless permission 
had been obtained from himself or some other proper authority. 
In defiance of this order it is said that the accused pcrsons took 
out a procession from the compound of the Kalibari at Bhanga in 
the Faridpur District and that some of them attacked the police 
officers who had formed a cordon round the compound, with the 
object of preventing the processionists from passing. A riot ensued 
during. the course of which a Sub-Inspector was killed and two 
constables were severely injured. 

The case for the defence was to the effect that the prosecution 
case with regard to the alleged violation of the District Magistrate’s 
order was entirely false and it was alleged that the occurrence which 
took place on the rgth of September, 1942 was in fact dus toa 
commgnal riot between Hindus and Muslims, which was the result 
of a longstanding tension between the members of the two commu- 
nities. It was said that on the day of the occurrance a ceremony 
was being performed in the house of Dr. Bonbehari, which was 
adjacent to the Kalibari, and that some Hindus who were taking 
their meals there objected to certain Muslims entering the safmandtr 
while they were eating. It was suggested that this action on the 
part of the Hindus infuriated the Muslim police officers with the 
result that Sub-Inspector, Azaharuddin, provoked a communal riot 
in the course of which Sub-Inspec:or, Rohini Kumir Ghose, was 
killed by some Muslims who had a grudge against him. It was also 
said that this riot led to the subsequent looting of Hindus, houses 
and the removal of some Hindu families from Bhanga. : 

All the accused persons were charged under section 147 of- the 


. Indian Penal Code with being members of an unlawful assembly 


the common object of, which was. to assault the police officers and 
take out an illegal procession. All of them were also charged under 
Rule 36 (4)/1a1 of the Defence of India Rules with holding or 
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attempting to hold or with making preparation to hold the said 
procession. Eight of them were charged under section 302/34 of 
the Indian Penal Code with the murder of Sub-Inspec or, Rohini 
Kumar Ghose. 


With regard to the charge under section 147 of the Indian Penal 
Code the Jury brought in a majority verdict of 6 to 3 of “not 
guilty " against twelve of the accused persons and a unanimous 
verdict of “not guilty ” against the others.- Four of the eight 
persons who had been charged under section 302/34 of the Indian 
Penal Code were found “ not guilty " by a majority verdict of 6 to 
3, the minority finding them "guilty" under section 304/34 Part II, 
while the remaining four were unanimously found “ not guilty ". 
As regards the charge under Rule 56 of the Defence of India Rules, 
three of the Assessors held that ten of the accused persons were 
"guilty" whereas the others were of opinion that all the accused 
persons were “ not guilty ”. 


After taking the verdict of the jury the learned Judge asked the 
foreman whether the jury accepted the defence version as true, 
The answer was ‘ we can't accept the prosecution version ", The 
learned Judge was of opinion that this answer indicated that, as 
the jury did not believe the prosecution case, “ they had no 
occasion to weigh the evidence against each individual accused, ” 
He was of opinion that the view which the jurors took regarding 
the truth of the prosecution case was not only erroneous but 
unreasonable. On the merits he accepted the verdict of the Jury 
with regard to fourteen of thé accused persons and directed that 
they should be acquitted and set at liberty, but he referred the cases 
of the remaining fourteen accused persons to this Court: Of those 
persons in respect of whom the Reference has been made the 
learned Judge ina separate judgment convicted Ajit Ghose, Anil 
De, Heramba Ghosh, Kalachand a/íar Dakhina Ranjan Sen Gupta, 
Niranjan De, Nibaran Das, Nripendra Routh, Satya Kumar Ghose 
‘and Jyotish Sarkar under Rule 56 (4)/ta1 of the Defence of India 
Rules, but he was of opinion that these people together with five 
other namely Anadi Chakravarty, Kulada Sanker Nag, Madhu- 
sudhan Ghose, Jiban Ghose and Amal Sen Gupta should be found 
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guilty of rioting under section 147 of the Indian Penal Code. As - 


regards the charge under section 302/34 of the Indian Penal Code 
the learned Judge stated that he was in agreement with the majority 
verdict. He acquitted two of the eight persons charged under that 
section as he also accepted the verdict against them under the other 
Charges. As regards the other six Ajit, Anil, Heramba, Kalachand, 
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Niranjan, and Satya Kumar, he has not recorded any order of 
acquittal, his action being in accordance with the provision of 
section 307 (a) of the Code. 

Before dealing separately with the appeal and the- Reference it is 
necessary to make some general observation which arise from 
certain aspects of the case, which are common to both the 
matters. 

In the first place, we have no hesitation in holding that the view, 
which was apparently adopted by the majority of the assessors and 
the furors with regard to the truth of the case for the prosecution, 
was perverse and erroneous. On this point we have examined the 
evidence with great care and we find there is practically nothing 
worthy of credit to support the suggestion put forward on behalf of 
the defence that the occurrence which took place on the 19th of 
September, 1942 was due to a communal riot. The utmost that the 
defence have been able to establish is that there-was some commu- 
nal tension in connection with the Biswakarma Puja, which took 
place on the 17th of September, 1942, on which day a e/a and a 
bogt race were ordinarily held. There is also some evidence to 
show that, after the occurrence which is the subject-matter of the 
present case the police obtained assistance from some of the local 
Muslims in maintaining order and in arresting Some of the offen- 
ders. Further, the testimony of some of the witnesses goes to show 
that, on the 9th of September, 1942 a ceremony was held atthe 
house of Dr. Bonbehari, where arrangements were made for the 
feeding of some members of the Hindu community. There is, 
however, nothing at all to show that a riot was occasioned by any 
Muslims trying to force their way into the place where the ceremony 


.was being held or in support of the suggestion that Zaharuddin 


Ahmed P. W. 1 was infuriated by the conduct of the Hindus 
including Muslims and for this reason incited Muslim hooligans 
toattack the members of the Hindu community. There is clear 
and convincing evidence with regard to the promulgation of the. 
order of the District Magistrate of Faridpur, dated the 27th March, 
1941, under which unauthorised public processions were banned. 
It has also been established that, on the gth of September, 1942, 
a large number of persons assembled at the Bhanga Kalibari with 
the object of taking out a proceseion in defiance of the District 
Magistrate’s order. The manner in which information with regard 
to this matter came to the notice of the police is practically. 
undisputed. 

Similarly, there is overwhelming aior regard. to the 
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steps taken by the police for the purpose -of establishing a 
cordon in the vicinity of the Kalibari with the obfect of preventing 
the procession from being taken out. There is ho doubt that the 
processionists attempted to break through that part of the cordon, 
which was posted on the western side of the Kalibari, that the 
members of the police force were attacked and that the ensuing riot 
took place mainly in order that that the way might be cleared for 
the proceseionists by attacking the police officers, if necessary, 
There is no doubt that Robini Babu was killed and two constable 
were injured while they are trying to prevent the procession from 
leaving the Kalibari and, having regard to the weight of the 
evidence, the suggestion that these people were taking pert ina 
communal riot can only be described as absurd. 

Itis not possible to escape from the conclusion that, as the 
majority of the jurors and assessors for reasons best known to 
themselves did not accept the general of the prosecution account of 
the occurrence, they did not trouble to consider the evidence agninst 
each individual accnéed. Tt will, therefore, be necessary for us to 
scrutinise this evidence in order to see whether the prosecution 
have succeeded in establishing their case against any of the accused 
persons whose cases are now before us. 

Although we agree with the learned Judge in thinking that the 

verdict of the jury was unreasonable and that the Opinion of the 
majority of the assessors was against the weight of the evidence, 
it is nevertheless difficult not to hold that the learned Judge was not 
himself responsible in some degree for the extraordinary decision 
at which the jurors and assessors ‘arrived, by reason of the fact that 
during the trial he allowed such inadmissible evidence to be brought 
on the record in favour of the accused, that he excluded certain 
‘important items of evidence which should have been included and 
that, with reference to the charge under Rule 56 (4) of the Defence 
of India Rules, he gave the defence an advantage to which they 
were not entitled by assuming that the persons who joined the 
procession after it left the safmandir or were not present in the 
natmandir when preparations were being made for taking out the 
procession, could not be charged under Rule s6 (4)121 of the 
Defence of India Rules. 

The order of the District Magistrate of Faridpur, dated the 97th 
of March, 1941, directed that “ no person shall convene, Organise, 
hold or take part in any public procession, meeting of assembly 
within the District of Faridpur unless previous permission had been 
obtained from thé District Magistrate or from the Sub-Divisional 
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Officer concerned". It was issued under a notification of the Provin- 
cial Government,* No. 1384 P, dated the 4th of March, 1941, and 
the latter Notification was issued in conformity with the provisions 
of section 56 (1) of the Defence of India which is in the rollowy 
terms :— 

“ The Central Government or the Provincial Government may, 
for the purpose of securing the defence of British India, the public 
safety, the maintenance of pubcil order, or the efficient prosecution 
of war by general or special order, prohibit, restrict or impose 
conditions upon the holding of or taking part in public Denm 
meetings or assemblies." 

The District Magistrate's order was duly stoma in 
accordance with the requirements of Rule 119 of the Defence of 
India Rules. In this connection, it may be noted at once that there 
is no substance in the argument which was addreased to us by Mr. 
Banerjee to the effect that the police officers should have drawn 
the attention of the processionists to the fact the order had 
actually been issued. The relevant portion of Rule t19, which 
was in operation at the time of the occurrence, is to the effect 
that + + * * 

“ Every authority * *. * who makes any order * * *in 
pursuance of any of these rules shall, in the case of an order of a 
general nature or affecting a class of persons publish notice 
ofsuch order in such manner as may in the opinion of such 
authority be best adapted for informing persons whom the order 
concerns t * +» 

The evidence indicates that there was proper compliance with 
this rule. Further, the circumstances proved leave no room for 
doubt that all the accused persons know that the order in question 
bad issued and that they were determined to flout it. 

In our opinion it cannot be said that the person who joined in 
the riot for the purpose of securing a passage for the prohibited 
proceasion took no part therein, In fact, it is very clear that those 
of the rioters who were not present in the sa/masdir but joined in 
the riot for the purpose of allowing the procession to pass took a 
very prominent pert in the procession. Without their assistance it is 
not unlikely that it might have been pppoe at the western- gate of 
the Kalibari. 

In any event, it must be remembered that all the persons who 
were on their trial before the learned Judge were charged under 
Rule 5€(4)/121 of the Defence of India Rules. Rule 121 as it stood 
on the 19th of September, t942 was as follows :— 


A 
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* Any person who attempts to contravene or abet or attempts 
to abet or does not act preparatory to a contravention of any of 
the provisions of these rules shall be deemed to have contravened 
that provision. ” 

This rule must be read with rule 5 which in September, 1942, 
was in the following :— l 

* [f any person to whom any provision of this Rule relates, or 
to whom any order made in pursuance of these Rules is addresse- 
ed or relates * *  * (a)-fails without lawful authority or 
excuse * * * to comply or to Secure compliance with such 
provision or order or (b) evades or attempts to evade by any means 
such provision or order he shall be deemed to have contravened such 
provision or order and in these Rules the expression “contravention 
with its grammatical variations includes any such failure, evasion or 
attempt to evade. ” 

It followa, therefore, that any person who attempted to interfere 
with any police officer who might be engaged in enforcing the order 
of the District Magistrate, dated the a7th March, 1941, was guilty of 
an offence under Rule 56(4) of the Defence of India Rules whether 
he was actually present inthe Kalibari ornot. On this point the 
view expressed by the learned Judge in his judgment in the case 
against the twenty-eight accused persons under Rule 56 of the 
Defence of India Rules is as follows :— 

* Tam of opinion that nobody else except those against whom 
there is satisfactory evidehce of their being present in the procession 
or in the watmandir just before the procession started can be com 
victed under thia charge. ” 

. This view is erroneous and has undoubtedly led to the acquittal 
of several of the accused persons who would otherwise have 
been found guilty under Rule 58 (4) of the Defence of India 
Rules. 

The learned Judge allowed the defence to put in the depositions 
of no less than 35 prosecution witnesees, which had been recorded 
by Mr. Hattiangadi in his capacity as a special judge appointed 
under Ordinance II of 1942. This was done at the request of the 
defence counsel for the purpose of contradicting the prosecution 
‘witnesses under section 148 of the Indian Evidence Act. 

Even if it be assumed that there had been proper compliance 
with the provisions of section 145 of the Evidence Act—e matter 
which will be discussed at a later stage in this judgment in connec- 
tion with certain other máatters,—in our view, the records of the 
depositions of witnesses who gave evidence before the Special 


£39 


ul 


rad 
Hecamba Lal Ghosh 


v. 


È 
H 


THE CALCUTTA LAW JOURNAL. [Vor. 78. 


Judge could not be legally admitted in evidence in the case with 
which we are now concerned. When these depositions were 
produced before the lower court they purported to be memoranda 
of the evidence of witnesses given “in a judicial proceeding or 
before any officer authorised by law to take such evidence" within 
the meaning of section 80 of the Indian Evidence Act. It has 
already been pointed out that the effect of the decision of this 
court inthe case of the Amgerory. Banwari Lal Sarma which 
was decided on the arst April, 1943, wis to declare that those 
sections of Ordinance II of 1942, under which Special Courts were 
constituted, were s/¢ra vires of the powers of the Governor General 
under the Government of India Act, 1933, It follows, therefore, 
that Mr. Hattiangadi was not authorised by law to take evidence 
nor could it be said that the witnesses before. him deposed in a 
Judicial proceeding. In view of the decision of this court, which 
was subsequently affirmed by the Federal Court, Mr. Hattiangadi 
had no jurisdiction of any kind in the matter and statements made 
by witnesses before him had no greater efficiency than would have 
been the case ifthey had been recorded by a private individual. 
Had Mr. Hattiangadi been alive, it might conceivably have been 
possible to prove the previous statements for the purpose of con- 
tradicting the witnesses before the lower court by calling Mr. 
Hattiangadi himself. 1t might perhaps have been possible to 
prove the statements by examining some person who was present 
atthetime when the depositions were recorded and who might 
have been ina position to prove that the record made by Mr. 
Hattiangadi reproduced correctly what the witnesses had said. 
However, the necessary steps were not taken to prove the correct- 
ness of the records of these depositions which therefore, should not 
have been admitted in evidence. 

Further, 13 depositions of prosecution witnesses before the 
committing Magistrate were filed under section 145 of the Indian 
Evidence Act apparently for the purpose of contradicting some 
portion of the testimony which these witnesses gave before the 
learned judge. In the case of the majority of these witnesses there 
was absolutely no cross examination of any kind before the learned 
judge with regard to the alleged contradictory satatements and it 
has been impossible to discover exactly what the statements were 
that the defence sought to contradict. In the few cases in which 
there has been some sort of cross examination the defence admit- 
tedly did not draw the attention of the witness to that portion of 
the committing Magistrate’s records by which it was sought to 
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contradict him in order that he might be given an opportunity to 
reconcile his evidence before the learned judge with the statement 
which he has recorded as having made before the committing 
Magistrate. There was, therefore, no compliance with section 145 
of the Evidence Act and these previous statements should not 
therefore have been admitted in evidence. 

In the cass of Bal Gangudher Tilak v. Shrintwas Pandit (1) 
the Judicial Committee of the Privy Council pointed out that there 
is no warrant whatsoever for using the previous statement of a 
witness for the purpose of contradicting or discounting his evi- 
dence "unless the particular matter or point had been placed be- 
fore the witness as one for explanation in view of its discrepancy 
with the evidence then being tendered." 

Their Lordships went on to say “On general principles it would 
appear to be sound that ifa witness is under cross-exmination on 
oath he should be given the opportunity, if documents are to be used 
against him, to tender his explanation and to clear up the parti- 
cular point of ambiguity or dispute. This isa general, salutary, 
and intelligible rule, and where a witness's reputation and 
character are at stake the duty of enforcing this rule would appear 
to be singularly clear. Fortunately the law of India pronounces 
no uncertain sound upon the same matter. By section 145 of the 
Indian Evidence Act, 1872, it is. provided that—'A witness may be 
cross-examined as to previous statements made by him in 
writing or reduced into writing and relevant to the matters in ques- 
tion without such writing being shown to him, or being proved ; 
‘but if it is intended to contradict him by the writing his attention 
must, before the writing can be proved, be called to those parts 
of it which are to be used for the purpose of contradicting him. 
There Lordships have observed with regret and with Surprise that 
the-genetal principle and the specific statutory ya have 
not been followed.” 

In the case of Asmfperor v. Zawar Rabiah (2) it appears that 
in a trial at tbe High Court Sessions, after the case for the pro- 
secution had closed, counsel for the defence claimed & right to 
read before the jury the depositions taken before the Magistrate 
for the purpose of showing that the witness had contradicted thenr 
selva. On a reference toa Full Bench of this Court it was held 


(1) (1915) L. R. 42 IL A. 135; L L R. 39 Bom. 441 aa C. L J. 1 (14). 
(2) (1902) L L. R. 31 Cak. 142 (144). 


"Unless the attention of & witness is expressly directed to any ` 
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particular statement previously made by him, by reading it to him 
or allowing him to read it from the original deposition or an 
authenticated copy of it, any previous statement cannot be admitted 
in evidence in contradiction as to the statement that he has sub- 
sequently made. And in admitting any statement shown to be 
in contradiclion to a statement made at a trial that statement 
alone should be put in evidence. and not the entire deposition. Tò 
allow any other course would not be fair to the witness and would 
represent him as having made a contradictory statement or state- 
ments which he might have possibly been able to explain if he had 
had a proper opportunity”. 

Observations to the same effect were made in a recent decision 
of this Court in the case of Emperor v. Rakenuddin Mondal (1). 

"In the case with which we are now dealing even if there had 
been proper compliance with the provisions of section 145 of the 
Indian Evidence Act in respect of the depositions before the conr 
mittting Magistrate only those passages in the previous statements 
should have been proved which clearly contradict some portion 
of the testimony of the witnesses before the learned judge. The 
procedure which was adopted was not only illegal but had the 
effect of burdening the record with much unnecessary matter. 
While this procedure has wasted the time of all the courts con- 


_ cerned it has failed to establish any discrepancy to which the 


defence are entitled to refer." 

The prosecution put in evidence the despositions made by 
two witnesses before the committing Magistrate and the learned 
judge allowed these depositions to be filed under the provisions 
of section 288 of the Code of Criminal Procedure. 
As regards the deposition of Laser Sadagar., P. W. 32, this was 
apparently filed for the purpose of showing that the witness had 
stated in court of the committing Magistrate that he had seen 
Anadi Kumar Chakravarty running from behind the school towards 
the Kalibari with a lathi in his .hand. .He had not been able to 
identify Anadi before the learned judge. 

- Although on a proper application of the provisions of section 
388 of the Code the prosecution might have been able to use as 
substantive evidence the statement regarding Anadi before the 
committing Magistrate, it must nevertheless be remembered that 
this application of section 288 of the Code is "subject to the 
provisions of the Evidence Act, 1872”. In substance the pro- 
secution sought to contradict the evidence given by Baser before 
(1) LL, R. 1943 Calc, Vol. I 361. 
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the trial judge by a portion of hid statement made before the 
committing Magistrate. This could, only be done by having 
recourse to section 145 of the Indian Evidence Act as was made 
clear in Zawar Rakaman’s case (1) cited above. It follows there- 
fore that the previous statement should have been read to the 
witness or he should have been allowed to read it for the purpose 
of enabling him to explain or reconcile any discrepancy. The 
learned Deputy Legal Remembrancer argues that this procedure 
could not be followed unless the witness was declared hostile 
and the prosecution were allowed to cross examine him. It is, 
however, always possible for the party who calis a witness to 
ask the court for permission to put leading questions to such wit- 
ness. This is the object of section 154 of the Indian Evidence Act 
which provides that i 
‘the Court may, in its discretion, permit the persoh who calls 
a witness to put any question to him which might be put in cross- 
examination by the adverse party.’ i 


The adoption of such a procedure does not necessarily mean. 


that the witness in question should be declared hostile. 

It should also be noted that the application of the provisions 
of section 288 of the Code of Criminal Procedure is.a matter within 
the discretion of the presiding Judge. In our view it isnot a 
proper exercise of the discretion for the Judge to allow the deposi- 
tion of a witness before the committing Magistrate to be used as 
substantive evidence ina case unless the party seeking to do so 
draws the attention of the witness: to any part of the previous 
statement under the provisions of section 145 OÍ the Evidence 
Act, with regard to which any discretion may arise: or unless the 
Judge himself puts the necessary question for the purpose of obsety-: 

As regards the other witness, Hussain Sheikh, P. W. 35, whose 
deposition was filed by the prosecution under the provisions of 


section 288 of the Code it is not clear from the record for what - 


purpose this was done. ; 
The learned Judge does not appear to have applied his mind to 
the question whether it was really necessary to place these deposi- 
tions on the record under section 288 of the Code. He has 
allowed the whole of the deposition to be putin without marking 
the particular passages upon which the prosecution rely. This 
procedure has resulted in the time of this Court being wasted in 
attempting to discover what these passages were. With Tegard to 
(1) (1902) I, L, R. 31 Cale, 143. 
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the use which the learned Judge mado of section 288 of the Code 
we can only say that he failed to exercise any discretion at all 
within the meaning of ithe section and it follows that these deposi- 
tions must be excluded from the record. In this connection we 
draw the attention of the learned Judge to the observations of 
this court in Aakenuddin Afamda/s case (1), cited above, with 
regard to the proper application of section #88 of the Code of Cri- 
minal Procedure. 

Asa further instance of the improper admission of evidence 
reference may be made to a so-called first information report which 
was recorded by sub-inspector, Chandra Kishore De at 6p. m. 
on the rgth of September, 1942. Some reference was made to 
this document in the learned Judge’s charge, although he pointed 
out to the fury that the document which should be: treated as first 
information report was the general diary entry, which was made 
at the thana at 3-20 P. M. on the roth of September, 1942. Having 
regard to the provisions of section 162 of the Code of Criminal 
Procedure Chandra Babu’s information could not be used for any 
purpose during the proceedings before the learned Judge. He 
nevertheless allowed the Inspector, Ainaddin Ahmed, P. W. 55 to 
glve some evidence with regard to the contents of this document 
mainly, it is true, in cross examination st the instance of the 
defence.' It cannot be said that the Inspector's answers were to 
the advantage of either the prosecution or the defence. In any 
case, they were inadmissible and the questions in response to 
which the answers were given should have been disallowed. We may 
add that the position would not have been different even if this 
document could be held to be a true Grst information and the 
only person who could have testified with regard to its contents 
was the Sub Inspector himself who was dead at the time of the 
trial. 

The learned Deputy Legal Remembrancer complains that two 
confessions made respectively by Satya Kumar Ghose and Madhu- 
sgudhan Ghose on the a3rd September, 1942 were improperly 
excluded from the evidence on the ground that they were not 
voluntary. ‘With this contention we agree. 

With regard to the first of these documents the only reason 
mentioned by the learned Judge for thinking that it was not a 
voluntary confession was that the confessing accused had not been 
produced before the Magistrate at the first opportunity, although 
such an opportunity occurred on the aoth of September. The 


(i) LL. R. 1943 Cak. Vol I 381. 
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confession in question was actually recorded at Faridpur. Satya 
Kumar Ghose gives a full account of his movements after his 
arrest at Bhanga at 5 P. M. on the rgth of September, 1942. He 
stated that he wished to make the confession because he was 
repentant and that he had not been tutored. Having regard to 
the answers which. he gave to the Magistrate who recorded the 
confession and the contents of the document itself we have no 
hesitation in holding that the confession was a voluntary one and 
that it should have been admitted in evidence. l 

The same remarks apply in the case of the confession made by 
Madhusudhan Ghose, but in the case of this accused the learned 
Judge mentioned as an additional reason for excluding the con- 
fession that Madhusudan had made a statement in his confesion 
which could only indicate either that he was speaking falsely "or 
that he had been induced to make the confession. The reference 
is apparently to the following question and answer : 

Q: “What you wil confess will go as evidence against you 
and you may be punished severely as a result thereof. Do you 
understand ?" 

A. ‘That I know, Sir I shall not escape even if I tell lies.” 

The only reasonable inference to draw from such an answer 
was that Madhusudan was conscious of the fact that it would not 
help him if he made a false statement. It certainly cannot be said 
that this remark indicates that his confession was either false or 
involuntary. We, therefore, hold that this confession also should 
have been admitted in evidence. 

A further important question with regard to which lengthy 
arguments have been addressed to us by all the parties concerned 
in this case relates to the improper use at the trial of statements 
recorded by, the police under the provision. of section 16r: of the 
Code of Criminal Procedure. During the course of the hearing it 
transpired that the defence placed considerable reliance upon the 
fact that twenty four of the prosecution witnesses, then .they were 
examined in the Sessions Court, mentioned certain names and 
incidents which do not appear in the record of the statements 
made by them to the police when the case was under investigation. 
At the trial the defence appear to have been in possession of some 
unauthorised copies of the statements of the witnesses, which 
purported’ to have been recorded by the investigating officer. On 
the basis of these copies the defence pleader cross examined the 
witnesses and succeeded in obtaining some admissions from them 
to the effect that they could not remember whether they had 
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mentioned ‘the names and incidents in question to the police 
officer in charge of the investigation. Admittedly, after they had 
been cross-examined in this way, the witnesses were neither shown 
the record of their statements nor was their attention directed to 
the alleged record in the police diary nor to any portion thereof 
for the purpose of affording them an opportunity to explain any 
discrepancy between their evidence and the alleged recorded 
statements by which it was sought to contradict them. The inves- 
tigating officer was dead at the time of the trial and certain ques- . 
tions relating to the alleged previous statements were put in cross- 
examination to the Inspector who had supervised the investigation 
and was acquainted with the hand writing of the investigating 
offcer. After consulting the diary the Inspector testified to the 
fact that the names and incidents with regard to which the wit- ` 
nesses had been cross-examined had been omitted from their state- 
ments as recorded by the Sub-Inspector. The learned Judge made 
a number of references to these alleged statements in his charge 
to the jury and the learned Deputy Legal Remembrancer argues 
on this point that, by failure to comply with the mandatory pro- 
visions of section 162 of the Code of Criminal Procedure, a mass 
of evidence in favour of the defence was illegally placed on the 
record to the prejudice of the prosecution. 


Detailed arguments have been placed before us with regard 
to the proper interpretation of this very obscurely drafted section 
of the Code. It is a section in connection with which difficulties 
continually arise and it has been a source of much conflict of judi- 
cial decision.  Faliure to understand its meaning and implication 
and to apply in a fair and reasonable fashion the procedure which 
it prescribes must have resulted in the waste of many thousands of 
hours of public time. We, therefore, think it desirable that we 
should record briefly our views with.regard to some of the more 
important points which have been raised during the hearing of the 
matter now before us with regard to the proper interpretation and 
application of the section. 


In the first place, section 162 of the Code of Criminal Procedure 
provides that, subject to certain important restrictions which appear 
from the language of the section itself, the accused has an absolute 
Tight to obtain copies of statements made by witnesses during the 
course of the police investigation. It is immaterial whether the 
statement is recorded in the actual words of the witness and it is 
sufficient if it is written in the diary merely in the form of a memo- 
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randum. (| Majisaddi v. The Kimg-Emperor (1)]. At the same time, Copan 
the section only applies to the statement of a witness, which has 1944. 
been reduced to writing by the investigating officer, and the Court Heramba ta Ghosh 
would be justified in refusing the copy of an-abstract of the state- 
ments of several witnesses prepared in such a way that it was not 
clear what each witness was supposed to have said. [Emperor v. Bagley, 7 
Karimuddi (2) ; Emperor v. Salik (3). Similarly, the defence would 
not ordinarily be entitled to a copy of an entry in the diary which 
merely summarised the conclusions at which the investigating 
officer had arrived after examining a particular witness. 
With regard to the latter point a question of some difficulty arose 
in connection with the statement of Satya Ranjan Dhupi P. W. ». 
‘This man was examined by the investigating officer who recorded a 
note in his diary te the effect that '' the following facts transpired 
from him. ” The learned Deputy Legal Remembrancer argued that . 
ü copy of the summary which followed was not available to the 
defence for the purpose of contradicting the testimony of Satya 
Ranjan Dhupi before the learned Judge because it merely related 
to the results of the investigation. After a careful scrutiny of the 
record it appeared that, in spite of the introductory observation 
noted by the Sub-Inspector, the latter had recorded a memorandum 
of the substance of the statement made to him by the witness. It, 
therefore, follows that the defence would have been entitled to a 
copy of the statement if they had observed the procedure laid down 
in the section. 


Emperor 


It is necessary to say a few words about this prescribed proce- 
dure because itis admitted in this case that the copies which were 
sued by the defence for the purpose of cross-examining the witnesses 
were unauthorised copies, that is, copies obtained by some method 
not contemplated by section 162 of the Code. 

In attempting to formulate the exact procedure which must be 
followed by the accused in applying for copies of the statements of 
witnesses recorded by the police we are confronted by an initial 
difficulty occasioned by the vagueness of the loose language used by 
the Legislature in the opening words of the first proviso to the 
section. These words provide words that the proper time to apply 
for copies of the statement is “when any witness is called for the 
prosecution. " Much difficulty has been experienced in interpreting 
this expression. 

(1) (1927) 45 C. L. J. 561; 31 C. W. N. Ma 

(2) (1931) 36 C. W. N. 106. 

(3) (1936) 166 I. C. 2x9. 
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In the case of Madari Sikdar v. Emperor (1), Chotzner and 
Duval, JJ. held that— 

“ The cross-examination must lay the foundation for the sugges- 
tion that the evidence given by the witness in Court is contra- 
dicted by his statement recorded under section 161 of the 
Criminal Procedure Code and it is only then that the accused. 
is'entitled to ask the Judge to-refer to the writing and grant him 


. copies. ” 


The correctness of the view expressed in Madari Sekdar's case 
(1) was doubted by Sir George Rankin, C. J. in the case of 
Babarik Sardar v. King-Emperor (a). After referring to the deci- 
sion of Chotzner and Duval, JJ. the learned Chief Justice: observed 
at page 845 :— 

“ Asat present advised, I am not prepared to accept that as a 
possible interpretation of this section. Ido not think that it was 
any part of the intention of the amended. section that the 
Judge has to consider whether a foundation has been laid. 
In my judgment that part of that decision is en to 
criticism. ” 

In the case of. Ramguiam Teli v. King-Emperor (3), the Patna 
High Court expressly dissented from the particular part of the 
decision in Afadari Sikdars case (1) to which reference had been 
made above. In doing so, Ross, J. observed : 

“ There is nothing in the section which requires that the cross- 
examination shall have been opened ; nor do I see how the defence 
can be ina position to contradict the witness by his previous state- 
ment to lay any foundation for the suggestion that there is a contra- 
diction before it has made the statement. Nor indeed is the 
Magistrate in a position to say whether there may not be material 
contradiction between the two statements. " 

With these observations we agree. Our attention has also been 
directed to similar views expressed. in the decisions of other High 


. Courts, to which we do not think it necessary to refer. 


What then is the right time for the accused to apply for copies 
of these statements ? The intention is that the copy should be used 
by the defence “ in order that any. part of such statement, if duly 
proved may be used to contradict such witness in the manner 
provided by section 145 of the Indian Evidence Act, 1872.” 
Prima facie this purpose may be stultified unless the accused or 


(1) (1996) I. L. R. 54 Cak. 307. 
(a) (1928) I. L. R. 56 Calc. 840 (845) ; 49 C. L. J. 197 (201). 
(3) (1927) I. L. R. 7 Pat. 205. 
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his pleader is supplied with the requisite copy‘ in sufficient time 
to enable him to prepare for the conduct of the defence and for 
the cross-examination of the witnesses. We think, therefore, that Heramba Lal Ghosh 
in cases triable by the Court of Sessions the accused would be well eee 
advised to make the requisite application at the proper time in the DEN 
Court of the Committing Magistrate bnt, if he fails to do this, it ` Edguy, F. 
would not be to his interest, nor do we think it-would be warranted 

by law, for him to postpone his application until the witnese 

has entered the witness box oris on the point of being cross- 

examined. 
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We think there is much to be said in favour of the view that 
the expression “ called for the prosecution ” refers to the point of 
time when the prosecution decide to examine a witness and take 
proper steps to secure his altendance or cite him at the enquiry 
or trial. In our opinion, this view may be supported having regard 
to the language used in certain other sections of the Code and the 
genoral scheme of section 162. In such sections as section 286 and 
288 of the Code, which relate to the time when a witness is placed 
in the witness-box, the expression used is “ the prosecutor shall 
then examine his witness” or “if such witness is produced and 
examined.” The calling of a witness seems to connote an anterior 
point of time when the witness is cited. 

It was recently held by Bartley and Khundkar, JJ. in the case of 
Akmadar Rakaman v. Emperor (1), that the accused «is only 
entitled toa copy of a statement of a witness when the latter is 
actually in the witness box to give his evidence against the 
accused. We think there is much difficulty in accepting this view 
because, if it is correct, it would ordinarily be necessary in the 
case of each such witness for the Court to grant an adjournment 
in order to enable the copy to be prepared and to afford the accused 
reasonable facilities to make proper use thereof in cross-examining 
the witness.’ For the purposes of this case it is not necessary for 
us to refer Akmadar Rakaman’s case (1) toa Full Bench. The 
matter, however is one which requires further consideration. It is 
clearly to the advantage of the accused that he should be supplied 
with the copies of the statements before the witnesses enter the 
witnese-box and we think that it was the intention of the legislature 
to provide that this should be done, subject tp the restrictions 
imposed by the section. This being the case, we consider that the 
proper time to make the application is as soon as possible after 


(r) (1939) 44 C. W. N. 340. 
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suitable steps have been taken to secure the attendance in Court of 
the prosecution witnesses. 

It follows from our interpretation of the expression “called for 
the prosecution " that most of the difficulties with regard to the 
application of the mandatory directions contained in the two provi- 
sions to section 16a of the Code automatically disappear. It is a 
condition precedent to the supply to the accused of copies of the 
recorded statements that reference should be made to the diary by 
the Court for the purpose of enabling the Court (1) to see whether 
any portion of the recorded statement should be excluded under 
the second proviso and (2) to satisfy itself that the document of 
which a copy is required is really a sZa£esse nt within the meaning of 
the section. If the application for copies is postponed until after a 
witness has entered the witness-box it is not unlikely that the Court's 
duties (which are not unimportant) in connection with this matter 
may be performed ina hurried and perfunctory fashion. In any 
case, the examination of the witnesses will often be interrupted and 
in jury trials the attention of the jury may be distracted by legal 
discussion .with which they are not directly concerned. This 
difficulty is certainly not obviated by a practice which is sometimes 
followed by which the Public Prosecutor hands over the whole 
police diary to the defence lawyer to facilitate cro#s-examination. 
This is an inconvenient and irregular procedure which is not sanc- 
tioned by the Code. There need be no delay in supplying copies 
if application for them is made at the proper time before the witness 
enters the witness-bor. There wil be no necessity for granting 
inconvenient adjournments and in jury trials discussion before the 
jury regarding the contents of the diary (which may have the effect 
of prejudicing the accused) will be avoided. 

Further, in fairness to the accused and to the witness whose 
evidence may be contradicted by a proper use of the recorded state- 
ment itis essential that the copy should be an ‘accurate one. It 
is on this account that it is contemplated that such copies should 
only be furnished under the direction of the Court. Unauthorised 
copies should not, therefore, have been used by the defence in 
this case. 

It is now necessary to consider the question as to the use which, 
under the provisions of section 16a of the Code of Criminal Proce- 
dure may be made of statements to the police. The effect of 
section 162 of the Code is, subject to the provision of sub- 
section (2), to prevent a statement to the police made during the 
course of the investigation from being used for any purpose except 
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(1) by the accused for contradicting a witness, provided the proce- 
dure laid down in proviso (1)-is followed and (2) by the prosecution 
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in re-examination for the purpose only of explaining any matter Heamba Lal Ghosh 


referred to in the cross-examination of the witness Bought to be 
contradicted. - 

What isthe piecise procedure contemplated by proviso (1) as 
regards contradictions, and how can the alleged contradictory state- 
ments be proved? It is this part of the section which is most 
frequently misunderstood and misapplied. It provides that, when 
the statement of a prosecution witness to the investigating police 
officer has been reduced to Writing, the Court shall, on the applica- 
tion of the accused, direct that the latter be furnished with a copy 
ofthe writing “in order that any part of such statement, if duly 
proved, may be used to contradict such witness in fhe manner 
provided by section 145 of the Indian Evidence Act, 1872, " 

In the first place, it should be noted that the words “ any part 
of such statement, if duly proved ", lay emphasis on the necessity 
for proving the stafement of the witness. They do not refer to the 
proof of the writing. In other words, what is required is that the 
contradiction must be established by proving that the part of the 


recorded statement used for the purpose of contradicting a witness : 


actually represents what was said by him to the police officer. It 
is not sufficient merely to prove the writing as contemplated by 
section 145 of the Indian Evidence Act for proof of the writing 
alone does not show that the witness actually made the statement by 
which it is sought to contradict him. 

It must be remembered that, as regards the contradiction of the 
witness, section r62 of the Code sanctions a very extraordinary 
procedure. ' A witness may be contradicted by his previous state- 
ment "in the manner provided by section 145 of the Indian 
Evidence, Act 1872.” Section 145 relates to previous statements 
made by a witness “in writing or reduced into writing ” but the only 


writing available for use by the defence under proviso (1) to . 


section 162 is not even a writing which the witness has been allowed 
to sign. It is neither the writing of the witness himself nor one for 
which he can be held responsible as having signed it after perusal 
or after it had been read to him. It is a statement recorded by an 
investigating officer—not necessarily in the presence of the 
witness,—which is supposed to represent what the witness said to 
the police officer but which may be an utter travesty of the real 
statement on account of mistakes and omissions which the witness 
has had no opportunity to check, 


v. 
Emperor, 
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Section 145 of the Indian Evidence Act, however, in its ordinary 
application is clearly intended to be used for the purpose of contra- 
dicting a witness by a written previous statement for which the 
witness is responsible, so that if in his evidence he makes a statement 
inconsistent with what has been written, he may be contradicted by 
the proof of writing. This procedure cannot apply in terms when 
the only available written record is one for which the witness can- 
not directly beheld to be responsible. Hence the emphasis which 
is laid in the first proviso on the necessity for proving a part of the 
statement which is to be used to contradict the witness. In order 
to do this evidence must be forthcoming to show that the witness 
really said what he is recorded in the diary as having said. 


The reference to section 145 of the Evidence Act in the first 
proviso clearly shows that the Legislature intended that the principle 
of that section should be applied when it is sought to contradict a 
witness by a statement alleged to have been made by him to the 
police. The words “in the manner provided” are significant in 
this connection. What is the “ manner provided by section 145 of 
the Evidence Act" for contradicting 8 witness ? These words are 
certainly ill chosen because section 145 of the Evidence Act does 
not actually provide for a manner of contradiction at all but fora 
manner of cross-examination. It is however, necessary to give some 
meaning to the language which has been used with reference to this 
matter and the only reasonable conclusion seems to be that it was 
intended to provide, that the attention of the witness should be 
called to those parts of the diary entries in respect of which proof 
could be given that they represented the actual statement of each 
witness, in order that they might be used for the purpose of contra- 
dicting him. 

When it is sought tu contradict a witness under section 162 of 
the Code the importance of fhe eriting in the diary, although it is 
not the writing of: the witness, lies in the fact that in many cases 
the investigating officer may be able to piove when he enters the 
witness box that this writing is an accurate record or, at any rate, 
a correct summary of the statement made to him by the witness 
during.the course of the investigation. In this event the writing 
comes on the record as proof of the statement of the witness. 

This being the way in which the writing may be used, it is of the 
utmost importance that '' in the manner provided by section 143 0} 
the Indian Evidence Act " the attention of the witness should be 
called to those parts of the recorded statements by which it is 
intended to contradict him in order to enable him, if he desires to 


\ 
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do so, to furnish an explanation for any alleged contradiction or 
material omission. Therefore, after the witness has been cross- 
examined with regard to his previous statement without it being 
shown to him, he should then be allowed to read the relevant 
passage or it should be read to him by the crogs-examiner and he 
should be asked whether he wishes to offer explanation of the state- 
ment which is alleged to represent what he has said. He may of 
course admit that he made it. On the other hand, he may be ina 
position to say that the record was not made in his presence and 
that it bears no resemblance to what he actually said. He may also 
be able to explain some ambiguity orto demonstrate that there is 
no inconsistency between the recorded statement and what he said 
in his evidence, The weight to be attributed to his explanation, 
if any, will depend on whether the person who made the record is 
able to convince the Court that it was „accurately made, a matter 
which will be further discussed later in this judgment. 

The importance of drawing the attention of the witness to those 
parta of , his previous statement by which it is intended to contradict 
him “ in the manner provided by section 145 of the Indian Evidence 
Act " has been stressed in a number of decided cases of which a few 
only need be cited. 

The leading Calcutta case on the point is Madari Sikdar v. 
Emperor (1), That part of the decision in which the learned Judges 
referred to the observations of the Privy Council in Bal Gangadhar 
Tilaks case (2) (cited above) and emphasised the ‘necessity of 
calling the attention of the witness to the parts of his statement by 
which it is intended to contradict him has never been questioned in 
this Court. i 

Some useful observations in connection with this matter are also 
contained in the Judgment of Yorke, J. in the case of Jgdal Akmed 
v. Awperor (3), in which the learned Judge observed that he had 
found in many cases recently that 


“ Sessions Judges do not apparently understand or, at any rate, 
do not adopt the proper procedure for the admission and proof of 
statements made by witnesses to the police inthe course of an 
investigation.” He went on to say that “a Court should not take 
any notice of a previous statement made by a witness which is in 
contradiction of the statement which he or she makes before that 
Court unless the previous statement alleged to be contradictory is 

(1) (1926) I. L. R. 54 Cale. 307. 
(a) (1915) L. R. 42 I. A. 135 ; I L. R. 39 Bom. 441 : 22 C. L. J. r. 
(3) (1942) 40 All. L. J. 637. 
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put to the witness for admission or denial and he or she is given an 
opportunity of offering an explanation of how it is that on a previous 
occasion he or she made this contradictory statement. It may well 
be that statements apparently contradictory &re reconcilable and the 
witness must be given an opportunity to reconcile them if such 
reconciliation ie possible. * * It is not sufficient to ask a witness | 
whether he did or did not make a certain statement to the Sub- 
Inspector unless the witness in answer to that question admits that 
he made such a statement. In that case if the statement is conlra- 
dictory of something else which the witness had said, it is the duty 
of the crosssexaminer to give = witness an opportunity of reconcil- ` 
ing his statement. ” 

Observations to the same effect have also been made in the 
following cases: aghusaj Singh v. Emperor (1) ; Emperor v. 
Salik (a), Gopi Chard v. The Crown (3), Emperor v. di i 
(4), Nga U Khine v. King Emperor (5). 


In this case the proper procedure has not been observed in 
attempting to contradict the witnesses by their previous state- 
ments. It, therefore, follows that the defence are not entitled 
to place any reliance on any of the alleged contradictions which 
have been brought on the record without observing the aa 
procedure. 


Even if ıt be assumed for the moment that the attention of the 
witnesses had been called in the manner indicated above to those 
portions of their recorded statements by which it was intended 
to contradict them, it is still necessary to consider whether the 
defence have succeeded in proving those parts of the alleged previ- 
ous statements with reference to which contradictions are said to 
arise. 7 

The ordinary method in a case such as this of proving the pre- 
vious statement of a witness by which it is sought to contradict 
him is : 

(1) When the witness is confronted with his alleged previous 
statement to elicit from him an admission that he made it. (a) 
To call the investigating officer and to obtain evidence from him 
to the effect that the recorded statement in the diary is an accurate 
record or, at any rate, a substantially accurate record of whaf the 

(1) (1934) A. I. R. All. 956. 
(a) (1936) 166 I. C. a59. 
(3) (1930) I. L. R. r1 Lah. 460. 


(4) A. I. R. 1933 Pat. 589. 
(5 (934) J. L. R. 13 Ran. r. 
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witness said to him, and (3). to adduce any other legal evidence 
in order to establish the fact that the alleged previous statement 
was made. For example, in suitable cases, a witness may be 
examined who was present at the time when the record was made 
and is in a position to testify with regard to its correct preparation. 
It would then be for the Court to decide whether the previous 
statement had been proved after weighing against the evidence 
adduced for this purpose any explanation which the witness might 
have given with reference to the alleged statement or any other 
evidence which might be on the record to indicate that the pre- 
vious statement as recorded had not actually been made. 


Some misunderstanding has arisen with reference to this matter 
because some of the judgments to which we have been referred 
contain expression which may be taken to imply that in order to 
prove the previous statements of witnesses, itis sufficient for the 
investigating officer to prove that part of the diary in which the 
alleged statements are written. Such observations occur in some 
decisions of the Lahore High Court of which the case of Gop 
Chand v. The Crown (1), is typical instance and in a decision of 
this court in the case of Jastmuddin Sarkar v. Emperor (1). These 
and similar decisions seem to overlook the fact that proof of the 
writing in the diary does not by itself prove the previous state- 
ment of the witness within the meaning of section 162 of the Code 
of Criminal Procedure. For instance, on referring to the entry 
in his diary the investigating officer may only be in a position to 
_ say, "I find I have recorded in my diary a few notes of what the 
witness said tb me during the investigation, but I only made these 
notes with reference to some particular features of the investiga- 
tion which I regarded as important at the time. I cannot now 
say whether I recorded his statement accurately or made an 
accurate summary thereof.” Evidence of this nature would not 
prove the alleged statement at all nor would it be proper in such 
a case for the Judge to place on the record the diary entries rela- 
ting to such statement. j 


This brings us to the consideration of the question whether, 
ina case in which evidence has been ‘given that the writing in 
the diary represents the actual previous statement of the witness 
or, at any rate, a correct summary of such previous statement the 
writing should be formally brought on the record asan exhibit in 
order that it may be read to the jury. 


(r) (1930) I. L. R, 11 Lah. 460. 
(2) (1930) 35 C. W. N. 164. 
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If the investigating officer is in a position to testify that the 
Writing in the diary correctly represents the previous statements of 
the witness and the relevant portion of that statement has been 
recórded by the learned Judge in his note of evidence, it is a 
fn&tter of minor importance whether the corresponding portion 
of the writing in the diary is marked as an exhibit or not. All 
that is necessary is that the Judge’s record should contain some 
where a'clear note of what the witness is supposed to have said 
actording to the evidence. The marking of the relevant portion 
of-the diary as an exhibit merely avoids a certain amount of clerical 
work on the part of the judge who is thus enabled to refer to the 
exhibit number in his note of the evidence instead of recording 
therein exactly what the witness is represented as having said. 
What is important is that relevant and admissible evidence in 
proof that the alleged previous statement was actually made should 
be on the record in some form in order that it may be placed 
before the jury or to enable the court to come to his decision. 


In the present case, the alleged contradictory statements have 
neither been embodied in the Judge’s note of tlie evidence nor 
have been relevant’ diary entries been exhibited. 

It will be remembered that the investigating officer, sub-inspec- 
tor, Chandra Kishore De, was dead at the time of the trial. The ; 
inspector was allowed to refer to the diary of the deceased sub- 
inspector, to state that this diary was in the hand-writing of the sub- 
inspector and to give evidence that certrin names and incidents 
'were hot mentioried therein. ^ 

Mr. Chaiterjee, on behalf of the appellants, has argued that 


the statements recorded by the Sub-Inspector may ‘be proved 


under section 32 (3) of the Indian Evidence Act, and in support 


Of his argument, he has referred us to the case of Jfodw/ Asis v. - 


Emperor (a). 

THe case in question was a pecdliar one in which à man named 
Mamüd Ali Khan hdd been killed. It appears that some months 
before his death, & dacoity was committed in a village called 


“Mirpur, ahd that, ih'conneetioh With that case, Mamud had informed 


the ‘sub-inspector that'Gafur and Bahir, two of the appellants, had 

‘taken part in the dacoity. At the trial, in which the appellants 

were charged with having murdered Mamud, the prosecution sought 

to prove the statement made to the sub-inspector, apparently in 

order to show that the appellants had a motive for killing the 

deceased man as the latter had given information against them, 
(1) A. I. R. rg38 AIL 442. 
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which implicated them in a dacoity case. It was held that section 
162 of Code of Criminal Procedure was inapplicable. The state- 
ment was admitted under section 32 (2) of the Indian Evidence Act 
as having been recorded by the sub-inspector in the ordinary course 


of business, apparently for the purpose of proving the fact that the ` 


statement had been made. 


We express no opinion with regard to the carrectness of the 
decision in the above cited case nor on the further'queation raised 
by Mr. Chatterjee whether, on & strict interpretation of section 
32 (2) of the Indian Evidence Act, it would be legitimate to admit 
in evidence under this section the diary entries of the deceased 
sub-inspector, Chandra Kishore De, to show not merely that state- 
ments of certain prosecution witnesses were made to and recorded 
by him in the ordinary. course of business, but also to prove what 
these witnesses were supposed to have said to him. -Fhe fact 
remains that, even if such evidence were admissible, the inspector 
has not proved the diary entries. Therefore those entries with 
reference to which some inference might have been drawn to the 
effect that the witnesses had contradicted themselves, have not 
been brought on the record. It, therefore, cannot be said that the 
alleged previous statements, with reference to which contradictions 
are said to have been proved. 


As has been indicated in the preceding paragraphs of this 
judgment, it is ordinarily a comparatively simple process to prove 
& consideration when there is direct conflict between the evidence 
given before the Judge and whata witness is recorded as having 
said before the investigating officer. If he states before the Judge, 
"I saw X at the time of the occurrence" and the diary entry shows 
that he is supposed to have told the sub-inspector, "I did not see 
X atthe time of the occurrence", all that it is necessary to 
do, as already pointed out, is to bring on the record legal evidence 
to show that his alleged statement as shown in the diary was actually 
made by him and either to embody that statement in the Judge's 
note of evidence or to exhibit it, 

The main difficulties occur when, as in the present case, the 
alleged contradictions arise in respect of certain matters which 
were mentioned by the witnesses in their evidence before the 
learned Judge, but with regard to which no reference appears in 


their statements as recorded in the police dairy. This aspect of | 


the matter requires further discussion from several points of 
view. 


Edgiey, F. 
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The- learned Deputy Legal Remembrancer has referred us to 
several decided cases in which the view appears to have been held 
that itis not opento the defence to take advantage of omissions 
of this nature for the puprose of contradicting prosecution wit- 
nesses. We are not prepared to adopt this view and we agree with 
the following opinion expressed by Ross J. ip the case of Jaf Khan 
v. King Emperor (1) 

"To construe section 162 of the Code of Criminal Procedure as 
meaning that while any part of the statement of witness to the 
police may be used to contradict him, yet if the contradiction con- 
sists in this that a statement made at the trial was not made in any 
part of the statement to the police, such a contradiction. cannot be 
proved, seems to be an artificial construction. I am unable to adopt 
it ; and, with respect, I must dissent from that view. I can find 
nothing in the language of section 162 which would lead to such a 
conclusion." 


It must, of course, be remembered that under section 16a of 
the Code of Criminal Procedure, the record of a previous statement 
to the police can only be used hy the defence for the purpose of 
contradicting a prosecution witness, It is therefore the duty of ` 
the Court, whenever the defence wish to contradict such a witness 
by showing that he did not mention a particular matter to the 
police, to decide whether the alleged omission, if established, would 
amount tm swésfance to a contradiction. If the Judge is so satisfied, 
he should allow the cross examination to proceed “in the manner 
provided by section 145 of the Indian Evidence Act” and the 
attention of the witness should be called to such portion or portions 
of the recorded statement as may be sufficient fairly to place him 
in a position to’ say whether or not he omitted to mention the matter 
with regard to which the alleged contradiction arises, to explain 
the alleged omission. If, however, the Court is not satisfied that 
the omission amounts in substance to a contradiction, any question 
with regard to the recorded statements in the diary should be 
disallowed, for instance, when the evidence of the witness although 
given in greater detail than in his statement as recorded by the 
investigating Officer, is nev ortheless substantially consistent there- 
with. 

Our attention has not been called to any omissions which, if 
established, would have materially detracted from the weight to 
be attached to the testimony of the prosecution witnesses, but we 
may nevertheless assume for the purposes of this case that the 

(1) (1925) I. L. R. 5 Pat. 346, 


à 
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Court was satisfied that these omissions amounted in substance to 
contradictions. This being the case, it, must be proved that, at 
the time when he made his statement to the police, the witness 
concerned in fact made no mention of the matters which in ampl 
fication of, or in contradiction to, his recorded previous statement 
he is alleged to have introduced into his testimony. Evidence of 
this character is absent in the present case. 

During the course of the argument some reference was made to 
a judgment of Fazal Ali J. in the case of Bikari Mahton v. King 
Emperor (1). In the case with which the leamed Judge was 


dealing the whole of certain statements made before the police had. 


been placed on the record in order to prove that some of the prose- 
cution witnesses had made statements in the court of the Sessions 
Judge, which they had not made before the investigating police 
officer. As stated in the report 

“The learned Judge after referring to certain decisions of the 
Lahore High Court held that the only method by which a witness 
could be contradicted by an omission in his statement to the police 
officer was by proving his statement or some part of"—[t was on 
-this account that the trial Judge allowed the whole' of the record 
of the statements of certain witnesses to be exhibited in the case. 
From the quotation from the order of the learned Sessions Judge 
which is embodied in the report it would appear that his views 
with regard to the necessity of proving the statement in order to 
contradict a witness must have been in substantial agreement with 
those which we have expressed in the preceding portiones of this 


judgment. For some reason; however, which is not clear from ' 


the report, he apparently considered it necessary to place the 
whole of the recorded statements on the record for the purpose of 
enabling the defence to prove that some matters had been omitted 
from those statements. The necessity for adopting such & course 
can ordinarily only arise in rare cases and it is possible that in 
Bikari Makton’s case (1) the defence may have had some legitimate 
grievance on this account. . 

After mentioning the relevant íacts, Fazl Ali J. then referred 
to the Lahore and Allahabad procedure in accordance with 
which, in order to prove omissions, the whole of the statement 
made to the police is apparently placed on the record. The learned 
Judge then observed : 

“What is done here, and I believe in Bengal, ig that after the 
attention of the prosecution witnesses has been drawn to the aon- 


(1) (1930) I. L. R. 10 Pat, 107. "EE 


T 
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tradictory statements made by them before the police, the inves- 
tignting police officer is asked whether those witnesses did or did 
not make the particular statements before him. The answer given 
by the police officer (which is always checked with reference to 
what is written in the diaries) is considered quite sufficient to con- 
tradict the witness". 

Although the learned Judge held that the view taken by the 
Lahore High Court was not necessarily incorrect or unwarranted 
by the language of section 162 of the Code he was nevertheless of 
opinion 

"that the practice which bas hitherto prevailed in this province 
ison the whole more satisfactory as well as convenient than the 


‘practice recommended in the decisions of the Lahore High Court 


and, as I have already stated, there seems to be no reason to 
abandon it, especially when it cannot be said to be not in accor- 
dance with law”. 

It may be noted that in alater decision of the Patna High 
Court, in the case of JEmwperor v. Nafibudain (1), Mr. Justice 
Agarwalla dissented from the view expressed by Mr. Justice Fazl 
Ali in Bikari Makton’s case (2). He pointed out that ''Even if 
the question could be decided merely by referring to the balance 
of convenience, the convenience is all on the side of having the 
record of the statement properly proved, and exhibited for, as has 
already been pointed out, the existence or non-existence of an 
omission relied on as a contradiction, and the weight to be attached 
to a discrepancy between the police and the judicial record of a 
witness's statement frequently depends on the context and on the 
nature of the police record.” 

There is considerable force in this observation in so far as it 
stresses the importance of having on the record at least that portion 
of the police diary with reference to which the contradiction is 
supposed to aris& But, as in some other decisions to which 
reference has been made, the learned Judge seems to have over- 
looked the proper manner in which this desirable object may be 
achieved, which is not by proving the writing in the diary but by 
showing that what is written there is really the statement of the 
witness. 

It is doubtful whether in 1930 (in which year Bekari  Ma&ktow's 
case (2) was decided) the practice in dealing with omissions from 
statements made to the Police was the same in Bengal and Behar. 


(1) A.I.R. rg33 Pat. 589. 
(a) (1990) I. L. R. 10 Pat. 107. 
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The observations of C. C. Ghose, J. in the case of Jasimnddin 
Sarkar v. Emperor (1), which was decided in August, 1930, indi- 
cated that, at any rate, at that time this Court expressed approval 
of a procedure which approximates more nearly to that of Lahore 
than to that which was followed in Behar. It was recognised that 
it was desirable to have on the record a note of the precise language 
used by the witness in his statement to the Sub-Inspector, but again 
it was forgotten that this cannot be effected merely by proving the 
diary entry. Without prima facie evidence to show what the alleged 
statement was and that it was actually made there is no proper basis 
in which it is possible to establish a contradiction. 

Herein lies the main difficulty in adopting the so-called Bihar 
practice which Fazl Ali, J. regards as convenient and in accordance 
with law. Itis for the Court or the jury to draw a reasonable 
inference that any alleged omission from the statement amounts in 
substance to a contradiction and the requisite materials must be 
placed before the Court to enable it to exercise its proper 
functions. 

When, therefore, it is sought to prove an omission from previous 
statement which, if established, would amount in substance toa 
contradiction, the defence counsel (or if necessary the Judge 
himself) should put such ‘questions to the investigating officer as 
may be sufficient to ascertain what the witness Teally said with 
regard to the matter in respect of which he is supposed to have 
contradicted himself. Thus if A in his evidence had said that B. 
C. and D. were present at the time of the occurrence, and the name 


of D. did not appear in the police diary, it would not be sufficient | 


to ask the investigating officer whether there was any note in the 
diary of D's name or whether that’name ‘had been mentioned to him 
by the wituess, A further question should be put inorder to uscer- 
tain what the witness had said to him as'regards the recognition of 
the people who wére present at the time of the occurrence. It 
might transpire that the actual statement made to the investigating 
officer was '' B and C were there and near to B and C a nian was 
standing with a lathiz I described him as * * ^* but I do not 
know his name.” In such a case much would depend oe whether 
the description fitted D. 

The selection of the: parts of the recorded statement, which 
require to be put to the investigating officer while he is in the 
witness box, is a matter which necessitates care on the peit of the 
defence lawyer and the ‘vigilance on ne pent of the > Judġe, zo 


(1) (1930) 35 C. W. N, 164. 
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put too little might be unfair to the witness and to put too much 
might prejudice the' accused. Of course, in practice the selection 
must be done when the witness is under cross-examination. Later, 
when the investigating officer is in the witness box, and is being 
cross-examined by the defence lawyer, he should only be allowed 
Lo give evidence with regard to those portions of the recorded 
Statements to which the attention. of the witness has been 
called. i 

As it is the function of the investigating officer in connection 
with this matter to give evidence in proof of what was actually seid 
to him by the witness, it may often be neceasary to put a number of 
questions to bim to test the weight of his evidence. For this 
purpose in suitable cases the Judge might exercise his discretion 
under section 154 of the Indian Evidence Act or himself put the 
Necessary questions to the investigating officer. For instance, ina 
case such as that with which we are now dealing it is important that 


, there should be some evidence, on the record with regard to the 


syatem which was followed by the investigating officer in recording 
the statements of witnesses under section 161 of the Code. It would 
be useful to know what precautions, if any, were teken by the 
investigating officer to secure the accuracy of the record, whether 
the diary was written in the presence of the witness concerned or 
whether any portions of it were read over to him, whether it was 
customary to record full statements or whether the Sub-Inspector 
merely noted a few points which he considered to be of importance 
with reference to the immediate investigation of the case. On this 
point the only evidence consists of the following statements made 
by the Inspector at the end of his depos tion. ‘ Chandra Babu 
took only a summary of the statements of witnesses, some of which. 
are pointed out. 


“To Court.—On testing some witnesses in relation to the diary 
and asa result of supervision I know thatthe record of Chandra 
Babu is a summary. I was not present when he examined each of 
the witnesses. ” A 

As things stand there is nothing on the record to show that the 
alleged statements (had they been proved) were accurately recorded 
by the Sub-Inspector, that they contained everything that the 
witnesses had said and these witnesses did not, in fact, mention the 
names or incidents which are alleged to have been omitted from 
their statements to the police. 

Having regard to the above considerations we are of opinion 
that Hie provisions of section 162 of the Code of Criminal Proce- 
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dure have been misapplied in this case. It follows, therefore, that 
the procedure which has been adopted is not effective for the pur- 
pose of enabling the defence to contradict the prosecution witnesses 
by any portion of their previous aaioment as recorded in the 
policé- diaries. : 


It is now necessary to deal with the M which has been filed 
on behalf of Afit (Kumar) Ghose, Anil (Kumar) De, Heramba (Lal) 
Ghose alias Kanu, Kalachand alias Dakhina Ra njan Sen Gupta, 
Nibaran (Chandra)-D&s, Niranjan (Chandra) De, Nripendra (Nath) 
Routh, Satya (Kumar) Ghose and Jyotish (Chandra) Sarkar against 
their conviction under rule 56 (4)/1a1 of the Defence of India Rules. 
The charge against them was to the effect that they had held or 
attempted to hold or made preparations to hold the procession to 
which reference has already been made at the. beginning of-this 
Judgment. We have dealt with the case for the prosecution and the 
defence version of the occurrence and have found that there is no 
reason for supposing that the prosecution case was not substantially 
true. -All that remains to be done is to see whether there is suff- 
cient admissible evidence on the record to justify the conviction of 
the appellants. 


+ 


Ajit Ghose : —Satyaranjan Daupi P. W. a states that this accused 


made a speech inside the satwandir and that, therefore, the young 


men formed a line and proceeded in the direction of ths police. 


party. He also says that Ajit was one of the people who went to 
fetch some lathis from behind the Kalibari and distributed these 
_lathis amongst the processionists, According . to Satyaranjan, Ajit 
was also one of the persons who struck the Sub-Inspector, Rohini 
Kumar Ghose. Inspector Ainaddin Ahmed, P. W. 55 also states 
that he saw Ajit Ghose makifig a speech. There is no reason. why 
the testimony of these two witnesses shall not be balieved. , Their 
evidence i is sufficient to justify Ajit Ghose's conviction. 

Anil De :—There is a considerable volume of evidence against 
this accused, which has been given by no less than rr. witnesses. 
Ithas been clearlyzestablished that he was present in the Nat- 


mandir when the procession left the Kalibari, that he took part in - 


the ensuing riot -and was: one of the assailants of Sub-Inspector, 
Rohini Kumar Ghose. He was-also seen to assault the police.party 
with a lathi and .he threw brickbats. -There is.further evidence 
to show that he was identified at a test. identification parade which 
was held after the occurrence. There can be no doubt that his 
guilt has been fully established. 
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Heramba Ghose -—As regards this man the evidence may be 
described as overwhelming. It has been proved that he was present 
at the Watmasdsr before the procession started, that he supplied 
lathis from behind the Kalibari, that he was identified at a sub- 
sequent test identification parade, that he was one of the persons 
who threw brick-bats during the riot and that he participated in 
the assault on the Sub-Inspector Rohini Kumar Ghose. It has 
been proved that he took part in the procession and the charge 
against him has been established. 

Kalackamd aas Dakkina Ranjan Sen Gupta :— The participa- 
tion of this man in the procession has been established by the 
testimony of no lees than 17 witnesses, He was one of the people 
who supplied lathis for the assault on the police. He took part in 
the riot and in the assault on Rohini Babu. There can be no doubt 
that he was properly convicted. 

Nibaran Das :—This accused is also one of the men who 
brought lathis for the assault on the police party and he was identi- 
fied at the time of the test identification parade. He was seen in 
the procession with a lathi and threw brick-bats at the time of the 
riot, The evidence to the effect that he took part in the procession 
appears to be quite satisfactory. 

Niranjan De -—This man appears to be one of the ring leaders 
and he acted as the standard bearer in the procession. No less than 
12 witnesses state that he carried a flag when the procession came 
out from the Kalibari and that he struck one of the constables with 
the pole to which the flag was attached. He is also implicated as 
having taken part in the assault of Babu Rohini Kumar Ghose. 
The case against him has been well-established. 

Nripendra Routh -—This man has been implicated only by two 
witnesses, namely Satyaranjan Dhupi P, W.2 who stated that he 
saw-him throwing brickbats and by P. W. 39 Mafazzalali Shikdar 
who saw him in the procession. The volume of the evidence against 
the accused, although small, appears to be good in quantity and 
there is no reason why the witnesses should not be believed, 

Satya Kumar Ghose -—There is overwhelming evidence against 
this man, which comas from r5 of the prosecutio1 witnesses. He 
took a very prominent part inthe procession and in the ensuing 
riot There is some evidence to the effect that he was. one of 
Rohini Babu's assailants. His presence in the Kalibari is also 
established by his confession which we have held to be admissible 
against him, 
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Jyotish Sarkar —This man has been implicated by five wit- oa 
nesses. He was seen in the satmandir before the procession -1944 
started and it has been proved that he took partin the procession Heramba Lal Ghosh ' 
and in the subsequent riot by-throwing brickbats, . Ramos 

We find that all- these accused persons have been properly pose 


convicted. It cannot be said that the sentence passed on them Bigiey, d. 
are unduly severe. Their appeals are, therefore, dismissed and 
their sentence are affirmed. 

Although the learned Judge in his Letter of Reference has 
stated in connection with the charge under section 302/34 of the 
Indian Penal Code that he is in agreement with the majority 
verdict of the Jury, the learned Deputy Legal Remembrancer 
nevertheless asks us to set aside the jury’s verdict as regards 
Heramba Ghose, Kalachand alias Dakhina Ranjan Sen Gupta, 
Niranjan De and Satya Ghose. He maintains that the verdict of 
the jury in respect of these accused persons was perverse and that, 
at any rate, they should have been found guilty under sec- 
tion 300/34 of the Indian Penal Code. As the cases of these 
accused persons have come before us in connection with the refe- 
rence against the decision of the jury on a charge under section 
147 of the Indian Penal Code, it is, of course, Open to us, if neces- 
sary, afler considering the entire evidence and giving due weight 
to the-opinion of the Sessions Judge and the Jury, to convict the 
abovementioned accused persons of any offence of which they 
might legally be convicted in connection with the death of the 
sub-inspector, Rohini Kumar Ghose: Although it cannot be said that 
the jury were unreasonable in not finding these persons guilty under 
section 302/34 of the Indian Penal Code, we consider that, if they 
had taken a proper view of the evidence, they might at any. rate 
have found them guilty under section 325/34 of the Indian Penal 
Code. For some reason beet known to themselves the jury seem 
to have failed to consider the various alternative minor sections 
under which these accu sed persons might have been convicted, if 
they were not satisfied that the requisite knowledge and intention to 
establish the charge of murder had been proved. © 

Although we consider that this part of the jury’s verdict is 
unreasonable, nevertheless we do not feel that it is necessary in 
the interest of justice for us to interfere. Even if we found 
Heramba Ghose, Kalachand alias Dakhina Ranjan Sen Gupta, 
Niranjan De and Satya Ghose guilty under section 335-34 of the 
Indian Panal Code in respect of the grievous hurt inflicted on 
Rohini Babu, we would haye hesitated to do anything more than 
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impose sentences of imprisonment not exceeding those to which 
these persons had already been sentenced under rule 56 (4)/1a1 of 
the Defence of Indis Rules, to run concurrently with those señ- 
tences. We, therefore, do not propose to interfere with those sen- 
tences of the jury in this matter. o 

Similarly, as regards the Reference undef section 147 of the 
Indian Penal Code we do not think it necessary to deal with the 
cases of those persons who have already been convicted and 
sentenced by the learned Judge in respect of the charge under 
rule 56 (4)/121 of the Defence of India Rules. We have taken 
into consideration against these persons not only the evidence 
given to show that -they were concerned with the procession be- 
fore it left the Kalibari but also the testimony of the witnesses 
who proved that they took part in the procession after it had 
started by attacking the members of the Police party, who were 
endeaveuring to stop it Although technically these people might 
also have been convicted under section 147 of the Indian Penal 
Code, it is not in our opinion necessary in the interest of justice that 
any further penalty should be imposed on them. So this part of 
the Reference must be rejected. - 

It remains to be seen whether there are sufficient materials on 
the record to justify us in conviction in respect of the charge 


‘under section 147 Indian Penal Code of Anadi Chakravarty, Kulada 


Senkar Nag, Madhusudhan Ghose, Jiban Ghose and Amal Sen 
Gupta, who were not convicted under rule 56 (4)/121 of the Defence 
of India Rules. 

Anadi Chakravarty :—Only two witnesses have been examined 
who implicate this accused as having taken part in the riot. There 
is, however, a circumstance mentioned by the learned Judge which 
throws some suspicion on him namely that he had injuries on 
his person at the time of his arrest. Tapsiruddin Mollah, P. W. 17, 
states that he arrested Anadi Chakravarty near the motor stand 
while he was running away as he had seen him throwing brickbats 
near the  Kalibari The only other evidence against him is 
the testimony of Baser Sadagar, P. W. 32. This man did not 
identify Anadi before the trial court, but the prosecution sought 
to establish Anadi's guilt by putting ina statement made by ‘Baser 
Sadagar before the committing Magistrate. We have already dis 
cussed the procedure which was adopted in this matter ard 
we do not think that the prosecution are entitled to refer to Baséi’s 
previous statement. Weare then left only with the testimony of 
Tapsiruddin Mollah in respect of this accused and wo do not thiak 


Vor. 78.] i HIGH COURT, 


that this evidence standing alone is sufficiently detailed or con- 
vincing to justify us in convicting Anadi. 


1944. — 


Kwlada Nag:—Three persons have ‘testified against this Heamba Lal Ghosh 


Accused. “Abdul Bari, P. W. 6 states that he threw brickbats at 
the Police party. Ismaile Sheikh, P. W. 8 says that he was one of 
the people at the head of the procession and that he fetched some 
lathis. Abdur Rahaman Choudhuri P. W. IS recognised Kulada 
Nag asone of the people who hurled brickbats during the riot, 
We see no reason why the testimony of these witnesses should be 
disbelieved and we accept their evidence as establishing Kulada’s 
guilt. 

Madhusudan Ghose :—This accused made a confession which 
in our opinion. was improperly rejected by the learned Judge. It 
should be taken into consideration against him for what it is worth. 
It cannot be regarded as an admission to the effect that he took 
part in the riot, although it does indicate that he was present at 
the Kalibari at the time of the occurrence. Aszahardddin Ahmed, 
P. W. 3 arrested Madhusudan because he saw him throwing 
brickbats outside the Kalibari. Abdul Bari P. W. 6 proves 
that Madhusudan threw brickbats at the police party and Abdul 
Mannan, P. W. 11 also indentified Madhusudan as having taken 
a similar part in the riot. We accept the evidence of these wit- 
nesses and we thirk that their testimony justifies the conviction of 
this accused. 

Jiban Ghose :—This accused was implicated in connection with 
the rioting charge by four witnesses, Azaharuddin Ahmed, P. W. 1 
stated that Jiban supplied lathis to the volunteers and also threw 
brickbats. Similar evidence was given by Abdul Bari, P. W. 6, 
Mafazzalali Shikdar, P. W. 39 saw Jiban in the procession and 
said that he had brickbats in his hand. Yusuf Fakir, P. W. 43 
saw Jiban among the prosecution and further stated that he had 
brickbats in his hand. We think this evidence pus that Jiban 
Ghose took part in the riot. 

Amal Stn Gupta :—This accused was implicated by five of the 
prosecution witnesses. Abdur Rahaman Choudhuri, P. W. 15 saw 
Amal running away in the School compound. Musharaff Hossain, 
- P. W. 18 states that Amal had a lathi in the school field. Hussain 
Sheikh, P. W. 35 saw Amal with 'the processionists - armed with 


lathis. Mufazzalali Shikdar, P. W. 39 states that hé saw Amal with 


a` brick in his hand. Yusuf Fakir, P. W. 43 noticed Amal among 
' the processionists and stated that he had brickbats in his hand. 
We think that this ai sufficient to establish Amal’s guilt, 


Hitperce: 


Bagley, F. 
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The result is that we accept the Reference as regards Kulada 
Nag, Madhusudhan Ghose, Jiban Ghose and Amal Sen Gupta and 
reject it in the?cases of the remaining ten accused persons. Of 
these Anadi Chakravarty who was not convicted under rule 56(4)/ 
121 of the Defence of India Rules will be acquitted and set at 
liberty. The nine accused persons who were convicted under the 
Defence of India Rules will serve out the remaining periods of 
their sentences under rule 56(4)/1air but will be acquitted in respect 
of the- charge against them under section 147 of the Indian Penal 
Code. 

Heramba Ghose, Kalachand a/ías Dakhina Ranjan Sen Gupta, 
Niranjan De and Satya Ghose will also be acquitted in respect of 
the charge against them under section 302/34 of the Indian Penal 
Code. 

Modhusudan Ghose was only about/15 years old at the time-of 
the trial and we direct in his case that he be released under 
section 56s of the Code of Criminal Procedure on his entering into 
a bond of Rs. 500 (Rupees five hundred‘only) with two sureties of 
like amount]to appear and receive sentence when called upon during 
the period of three;yearsKírom this date and in the meantime to 
keep the peace and be of good behaviour. 

The remaining three accused Kulada Nag, Jiban Ghose and 
Amal Sen Gupta are convicted under section 147 of the Indian 

Penal Code and sentenced to undergo a period of rigorous imprison- 
ment for six months each. 

Roxburgh, J. :—I entirely agree. I should like. to add some 
remarks regarding section 162 of thetCode of Criminal Procedure. 
The section amends the ordinary law, of evidence as applicable to 

statements made to the police in the course of an investigation, and 
to the written records made by the police of those statements. It 
wil helpto bring out what are the difficulties of interpreting 
section 162 if we first recall what the ordinary law is, The law is 
to be found in sections 155 (3), 145, 153, 157, 159, 160, 16r of the 
E vidence Act. If section 16a of the Code had not been enacted 
then evidence as to relevant facts, given by a witness might be 
counteracted by “proof of former statements inconsistant with that 
evidence. ” [Section 155 (3)]. He cannot be contradicted as regard 
matters relevant only in so far as they shake his credit (section 153) | 
and section 145 (3) is limited to any part of the evidence of the 
witness,“ which is liable to be contradicted.” Section 155 (3) refers — 
to both oral and to written statements: it says nothing about the 
manner of proof of the statement, Ifthe statement is oral, and 
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there is no writing, then the former inconsistent statement must be pesei 
Proved by a person who heard it made (sect ion 62). If the statemen 1944. 


mas made in writing, then -it can only be proved by proving thet Heim Lai Ghosb 
contents of the document in the ‘manner provided in section 6r inier 
« søg of the Act. Ifthe statement though made orally has been —— 
reduced to writing, and the witness can be shown to be responsible asswrgk, Ju 
for the writing, as having read and signed it in token of correctness, 
or as having heard it read over to him, and having admitted its i 
correctness or the like, proofof the writing and the circumstances 
will prove the statement. But before such a w riting can be proved 
for the purpose of contradicting the witness, then the attention of 
the witness must be called to those parts of the writing which are 
to be used forthe purpose of contradicting him. (Section 145). 
The important point to remember is that section 145 does not lay 
down anything as to what writings will prove previous statements 
or will contradict witnesses ; it merely assumes that there may be 
such writings, and stipulates that the witness must first be shown 
them before they are proved to contradict him. (Incidentally 
section 145 reproduces a section of the Common Law Procedure 
Act, 1854, enacted to moet the difficulty that under previous English 
practice a cross-examining Council was not permitted to ask 
questions about a letter written by a witness without first showing 
him the letter), d E: l 
A further point to note is that though there is no statutory 
provision that befo re a witness is contradicted by proof of a previ- 
ous oral statement he must be cross-examined with reference 
to the proposed proof, and his attention drawn to the alleged 
contradiction, nevertheless the law is substantially the same as 
regards oral statements anda Court would take little notice of 
proof of such a previous statement by way of contradiction, if 
there had been no croee-examination of the witness proposed to be’ 
contradicted with reference to the contradiction all eged to exist in 
his previous statement. U 
Under section 157 a former statement made by a witness may 
be proved in order to corroborate him, and under section I$9 à 
witness may refer to a writing to refresh his memory, under 
section 160 he may even testify to fact mentioned in such a docu- 
ment though he has no specific recollection of them, if he is sure 
the facts are correctly recorded: Under section 161 ‘the adverse 
party must be allowed to see such a writing if he requires it: ~~’ 7 
Section 162 of the Code of Criminal Procedure lays down (1) 
no statement by any person wo a police officer in the  cdurse of an 
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investigation under Chapter XIV of the Code shall, if reduced tọ 
writing be signed by the person making it, 

2 " AND : 

(2) no such statement nor any record of it, of any kind shall be 
used for any purpose at an inquiry or trial in respect of any officer 
under investigation at the time whan such statem3nt was made 
“savo as hereinafter provided. ” 

As was remarked by Lord Atkin in Pakala Narayan v. King- 
Emperor (1). 
. “Tfone had to guess al the intention of the E in 
framing a section in the words used, one would suppose that they 
had in mind to encourage the free disclosare of information or 
tò protect the person mıking the statemənt from a supposed 
unreliability of police testimony as to allegel statements or 

both." * 

The provision (1) that the person shall not sign th the statement 
Certainly indicates the intention that he is not to be fixed with the 
writing and made responsible for it. In other words the intention 
would seem to be clearly to prevent the writing becoming one 
which might be proved in order to contradict the witnesses. The 
other provision (a) repeals all the sections of. the Evidence Act 
discussed above that would ordinarily be applicable to sucha 
statement or written record, subject only to the proviso. 

The proviso is only applicable in cases (1) where the statement 
of the particular witness has been reduc d to writing, and (2) where 
the witness is a prosecution witness. (The defence cannot contra- 
dict one of their own witnesses who has stated something favour- 

able to them before the police, and has resiled in Court nor can 
they contradict any witnoss whose statement has not been reduced 
tp writing). Where the proviso applies then, the Court is, at the 
request of the accused, to “ direct that the accused be furnished 
with a copy of the statement which has been reduced to writing ” 
in order that any part of such statement, if duly proved, may be 
used to contradict such witness “in the mannsr provided by 
section 145 of the Evidence Act.” The question is what does 
this mean. 

Some points are clear. Unless the accused is sup plied with & 


copy of the record of the statement of a witness to the police he 


is not in a position to know if there is any contradiction therein. 
The proviso means to provide him with this facility. He may thert 
crosmwexumine the witnesses on the particular point, and if he 


(1) (1999) 43 C.W. N. 473; LR 66 LA. 66; 69 C. L. J. 273 (283). 


[Von 78. . BA COURT. 


obtains an admission from the witness of a previous contradictory 


statement having been made, (and perhaps an admission that the 
previous statement was really correct), that is all he requires. The 
contradiction in such event will be ‘duly proved’ by the admision 
of the witness, 

If there were no aira specifically and only to section 145 of 
the Evidence Act in the proviso, there would be little difficulty in 
interpreting it ; if the referencs had been generally to the Evidence 
Act, or if the reference had been to all the appropriate section 
cited above, the meaning would have bsen clear. The reference 
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to section 145 creates difficulty. Section r45 in fact does not ` 


provide any manner for using a statement, if duly proved to contra- 
dict a witness, though the proviso to section 162 of the Code seems 


to imply this. It provides a precondition of procedure which must ' 


be followed before the previous statem»nt mile in writing or 
reduced to writing anl relevant to matters in question can be 


proved for the purpose of contradicting a witnass. It assumes that - 


the writing in question is ona which cin ba proved for the purpose 


of contradiction. Other sections of the Evidence Act provide (1) 


as to what can be contradicted (2) how to prove the contradiction 


by means of proof of the previous statement. Ths first provision '- 


of section 162 discloses an attempt to ensure that the written 
record of the previous atatement to the investigating officer shall 
not be a writing which can be proved to contradict the witness, by 
its direction that the witneas shall not sign it. (It would appear 


however that if the: witness puts his statement in writing, mere ` 


non-signature would not prevent its use-for the purpose) The 
proviso then follows with this reference to contradiction "in the 
manner provided by section 145 of the ‘Evidence Act” and gives 
an interpretation to that section which by applying the ordinary 
rules of -grammar it cannot bear. If there were no reference to 
section 145 in the proviso, then the meaning would be clear that 


the ordinary appropriate provisions of the Evidence Act would 


be applicable ;. the accused’ having been provided with a copy of 


previous statement the statement might ‘contradict the witness in’ 


the appropriate manner provided in the Evidence Act, as discussed 
above. -If by chance the written record of the statement of the 
witness were such that'it could be provided in order to: prove the 
previous statement and thus to contradict the witness, then the 
Writing might be proved subject to the’ procedure laid’ down in 
section 145 -of the Evidence: Act being followed. Otherwise the 
oral statement could be proved by calling-the witness (police 
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officer) who heard it. The latter in turn could refer to. his written 
record of the statement (which must-exist if the proviso operates) 
and the provisions of sections 159, 160, would operate ; he could 
use his record of the statement to refresh his memory, and so 
depose as to what had been stated to him by the witness sought 
to be contradicted. Contradictions would be limited to relevent 
matters, and to matters on which the witness is liable to be con- 
tradicted as provided in section 135 (3) and section 153 of the 
Evidence Act. The ordinary rule of procedure that the attention 
ofthe witness must be drawn tothe matter proposed to be con- 
tradicted by proof of the previous statement would apply. 

What then are we to make of this reference to section r45 of 
the Evidence Act in the proviso to section 162 of the Code? The 
Lahore Gourt in the cases cited by my learned brother seems to 
have assumed that the effect of the proviso is to enact positively 
that the written record can be proved. to contradict the witness 
(even though he may never have seen il, even though it was not 
made in his presence or at the time he made his statement), and 
thatthe previous statement can only bs proved by this record; 
The proviso is so obscure, that-parhaps it is not surprising that this 
view was thought possible. One would expect however that a 
provision 80 much at variance with the ordinary law would be 
expressed more clearly. One would at least expsct the proviso to 
run “in order that any part of such writing if duly proved, may 
be used to contradict the witness in the manner provided in sec- 
tion 145 of the Indian Evidence Act”. As we have already seen 
the words used with reference to section 145 of the Evidence Act 
in the proviso to section 162 of the Code imply an interpretation 
which in terms it eannot bear. Another view which seems to 
have found favour in Bekari Makton’s case (1) is to interpret 
the proviso by ignoring the reference specifically to section r45 
as meaningless, On the whole the sound view seems to be that 
taken by us in this case ; the ordinary law as laid down in the 
Evidence Act is to apply, the reference to section 145 is merely 
to be taken as being made loosely, to add a requirement that in 
all cases the written record or the relevant part thereof (which 
must exiat for the proviso to apply) must be brought to the notice 
of the witness whom it is proposed to contradict, even though the 
actual proof of the previous statement is to be made ordinarily 
not by proving the document itself, but by the evidence of the 

police officer who heard it. Since the latter may be expected to 


(1) (1930) I. L, R, ro Pat, 107. 
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rely on the record for his recollection. of what was said it was EMINET: 


perhaps thought that the witness should be given an opportunity 1944. 
of seeing it if he was to be contradicted by a police - officer relying Hama Ua Lal Ghose 
on it. In other words the effect of the reference is merely to make 
statutory provision (a) for the ordinary rule of procedure requiring 
that the attention of the witness should be drawn to the matter ORES, F, 
proposed to be contradicted and (b) to provide further that the 
witness should be shown such actual written record as exists. 
For the rest the proviso is to be interpreted as above as if 
there -was no reference to section 145, the other previsions of 
the Evidence Act referred to above will apply in regard to the - 
manner of proof of the previous statement, and that apa of it can 
be proved. 
If the Lahore view is correct then we are to suppose that the 
legislature, having in the substantiva part of section 16a, (as Lord 
Atkin suggests, in the quotation above), shown a desire to protect 
& witness from the unreliability of police testimony as to alleged 
statements, has in the proviso run to the other extreme and contrary 
tothe ordinary law of evidence, positively enacted that where a 
prosecution witness deposes in court ina manner more unfayonra- 
ble to the accused than is disclosed by the police record: of his 
statement then he can be contradicted by proof ofa writing which 
he may never have seen (until it is shown to him in court under 
section 145). On the interpretation favoured by us the Legislature at 
least acts consistently ; in our view the legislature maintains what 
may be called its attitude of suspicion, and-by excess of caution = 
insists (1) that a witness can only be contradicted where there is 
a written record and (2) that before a police officer can be called to 
contradict a witness, the witness must himself see the police record. 


A. T Me” 7 Reference as regards Kulada ‘Nag, Madkusudan 
Ghose, Jiban Ghose and Amal Sen Gupta 
attapied but rejected as regards remaining ten 
QOEUSER Dersoms. 

Anadi Chakravarty acquitted. Heramba Ghosh, 
Kalachand, Niranjan De and Satya Ghose 
acquitted in respect of charge under section 
302134 Indian Penal Code. - 
Madkusudan Ghose released under section 562 
Criminal Procedure Code. Kulada Nag, 
l jihan Ghose and Amal Sen Gupta con- 
~ victed under section ray Indian Penal Code. 
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CIVIL: REVISION- i 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
A. S. M. Akram. 


PRASAD DAS MULLICK 
0. - 
KARTIC CHANDRA MULLICK AND OTHERS.* 


The Bengal Municipal Act (Act XV B.C. of 1632), sections 36, 37 and 38— 
Election, if can be set aside on grounds other than. these specified in sc- 
tien 38. ] 

An election of a candiate oan be set aside if the facts established would 
bring the case within the purview of section 38 of the Bengal Municipal Act. 
It cannot be set aside on any other ground, for example, on the ground that 
the election had been held when the Muniolpallty had already been superseded 
under the Defence of India Rules and no order had been passed for consti- 


tuting it. 

Application under section 115 of the Code of Civil Procedure. 

Application under section 36 of the Bengal Municipal Act to 
get aside the election of Oppsite Parties 2 and 3. 

The material facts will appear from the judgment. - 

Dr. Basak and Mr. Rama Prosad Muhherjee for tho Peti- 
tioner. 

Messrs. N. C. Chatterjee and Apurba Charan Mukherjee for the 
Opposite parties. 

The judgments of the Court were as follows:— — - 

Mukherjea, J.:—This Rule is directed against a judgment 
of E. S. Simpson Esq., District Judge of Hooghly dated the and 
February, 1942, passed on an election petition presented by 
opposite party No.1 under section 36 of the Bengal Municipal 
Act, to set aside the election of opposite parties Nos. a and 3 as 


commissioners of the Hooghly Chinsurah Municipality. The 


material facts are not in controversy and may he shortly stated as 
follows: The term of the Hooghly Chinsurah Municipality which 
consist of 18 commissioners including the chairman and the vice- 


chairman was normally to have expired on October 14, 1942, 


under section 56(r) of the Bengal Municipal Act. The term 
was however extended under clause,(5) of the section by a notifica- 
tion dated the 6th of November, 1941. On March ar, 1942, the 


" additional District Magistrate of Hooghly in exercise of the power 


*Ctyll Revision No. 638 of 1943, against the order of E. S. Simpson, 
Esq., District Judgé, Hooghly, in Title Sult No. 7 of 1942, (Election), dated the 
and February, 1943. y 
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conferred upon him’ under. section 24 (3) of the Bengal Munici- Civit, 
pel Act read with rule a (qr) (a) (i) of the election rules framed 1943. 
under the Act fixed Sunday the 8th of November 1943 as the date. Prasad Das ee 
for holding general election in all the wards of the Hooghly Karta’ ‘Chandra 
Chinsurah Municipality. By a subsequent order on May tr,- - Mullick. 
1942, the date of election was changed from 8th November to 6th . -Mubksrjia, J. 
December 1942. The commissioners thereupon appointed a or 
committes under section a1 (t) of the Bengal Municipal Act 
for the purpose of having the electoral roll prepared. On August 
a5, 1942, ten out of the eighteen commissioners of the Munici 
pality including the chairman and the vicé-chairman resigned. 
On August 31, 1942, the District Magistrate of Hooghly’ made an 
order under rule srt (f) (6) of the Defence of India Rules super- 
seding the Muncipality. The order stood as follows :— 
"Whereas it is necessary and expedient to supersede the 
Hooghly Chinsurah Municipality for ensuring the dus maintenance 
of the vital services of the said Municipality in the event of hostile 
attack, I, the District Magistrate of Hooghly, in exercise of the 
power conferred upon me by the Government of Bengal Notification 
No. 766 P. dated the 24th January, 1942, do hereby and from 
this date supersede the Hooghly Chinsummh Municipality under 
the provision of rule 51 (f) (6) of the Defence of India Rules." *. 
"During this period of ‘supersession, all the powers and duties 
which may, by or under any law for the time being in force, be 
exercised or perfozmed by or on behalf of the Hooghly Chinsurah 
. Municipality shall be exercised and performed by Babu Prosad 
— Das Mallick, B.L. of Hooghly at present a commissioner a the - 
Hooghly Chinsurah Municipality." 
“All property vested in the Hooghly Chinsurgh Municipality 
shall during the period of supersession vest in the Government of 
“All the members of the Hooghly Chuinsurah Municipality 
forming the present body of commissioners thereof, shall, as from 
to-day, vacate their offices as such members. The order shall 
take effect from the 31st August, 1942, and shall remain in force 
for the period during which the Defence of India Rules continue 
in force”. | 
By alater order of the District Magistrate dated September 
30, 1942, the period of supersession was limited till 31st March, 
1943. In spite of the supersession order, Mr. Prosad Das Mallick 
in whom all the powers and duties of the Municipality vested, 
wenton taking the nenessary stepe for holding the general elec- 


Mubherjea, J, 


-- 
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tion. The final electoral roll of the Municipality was published on 
3rd September, 1942, and on the 6th December, 1943, the election 
was held. . There were three candidates for election as commis 
sioners in Ward No. 3 whera there were two seats, and there were 
(r) Biswa Nath Bose, (2) Raghu Nath Mallick and (3) Narendra 
Nath Sen. Ag the result of polling, the last two were returned 
elected, and Biswa Nath Bose was defeated. On December 16, 
1942, the opposite party No.1 Kartic Chandra Mallik, in his 
capacity as a voter in Ward No. III filed the present petition 


under section 36 of the Bengal Municipal Act, before the 
. District Judge of Hooghly, challenging the validity of the election 


of Raghu Nath Mallik and Narendra Nath Sen. Both these 
successful candidates were impleaded as principal respondents in 
the proceeding, and Mr. Prosad Das Mallik, the petitioner before 
us, was made a proforma respondent. The allegations of Kartic 
Chandra in substance were that there were .various corrupt practices 
committed by Narendra Nath Sen, and thatthe preparation and 
publication of the electoral roll were irregular and notin confor- 
mity with the provisions of section 2r of the Bengal Municipal 
Act. Prosad Das Mallik, it was further alleged was not authorised 
by the vesting order to conduct the election, as required by the 
Bengal Municipal Act, and the relevant rules made thereunder. 


The prayer of Kartic in the election petition ran as follows: 

“Your petitioner prays that your Honour may be pleased to 
set aside the election of Babu Narendra Nath Sen and Babu 
Raghunath Mullick or in the alternative of Babu Narendra Nath 
Sen and find that corrupt practices having been resorted to by 
Babu Narendra Nath Sen and his agents he may be disqualified 
for the purpose of such fresh election as may be held under section 


42 of the Bengal Municipal Act. 


After the respondents had filed their .nswers, the following 
isqgues were framed by the learned Judge :— 


(1) Is the application, under section 36 of the Benger Munici- 
pal Act, made to this Court maintainable ? 

(2) Is Babu Biswanath Basu a necessary party ? 

(s) Did the vesting order made by the District Magistrate 
Hooghly under the Defence of India Rules authorise and empower 
respondent No. 3 to publish and conduct the election on the 6th 
of December, 1942 a8 provided ia the Bengal Munical Act and the 
statutory rules framed thereunder? 

. (4) Were the acts done by respondent No. 3 in connection 
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with the election held on the 6th December, 1942, legal and in 
accordance with the provisions of the Bengal Municipal Act and 
the statutory rules ? E: o4 

(5) Were the Electoral Rolls of the Municipality prepared and 
published in accordance with law ? 

(6) Was the election held on the 6th of December, r9 13, 
legally and properly conducted and is it legal ? 

(7) Did the respondent No. 1 or his men do any acts amount- 
ing to corrupt practices within the meaning of section 29 of the 
Bengal Municipal Act ? i 


(8) If respondent No. r is guilty of any corrupt practice within 
the meaning of section 29 of the Act, should he be disqualified for 
the purpose of a fresh election ? 

The first two issues were not pressed at the time of trial. 
As regards the other issues, the learned Judge has Only decided 
| issue No. (6) and his judgment rests entirely upon ths decision on 
that issue. In the opinion of the learned Judge no body has any 


authority to hold the election at a tims when tha period of super-' 


session of the Municipality under the Defence of India Rules had 
not expired and no order was made by the appro priate &uthority 
for reconstitution of the Municipality under sub-clauses (b) and 
(c) of Rule 51r (f) (8) of the Defence of Indla Rules. “It was held 
therefore that all the proceedings leading up to the election and 
the election itself were void ad imifio and what purported to be an 
election held on the 6th of December, 1942, was in the eye of law 
. no election at all. In these circumstances it was not necessary to 
investigate the question relating to corrupt practices and so forth 
which were the subject matter of the other issues. As the District 
Judge observed in his judgment, it was a void election altogether, 
and “‘not an election held with authority and under law but liable 
to be set aside and avoided because of irregularities and illegali- 
ties in procedure". ^ The result was that the learned Judge declared 
the election to be void and the application of Kartic Chandra 
Mallick was allowed in those terms. It is against this order that the 
present rule has been obtained. i 

Having heard the learned Advocate on the both sides, it seems 
to us that .on a short point this Rule should be mide absolute. 
We may.assume for purposes.of this case that-the decisión of the 
learned Judge on issue No (6) is perfectly sound, and that in the 
absence of an orderby the appropriate authority under Rule 
51 (f) (8) of the Defence of India Rules, it is not possible. or legal 
to hold an election of the commissioners after an <order : duperse- 


+ 


1943. 
ra 
Prasad Das Mullick 
v. 
Kartio-Chandra 
Mullick. — 


—imo.- 
Mukksrjea, J 


THE CALCUTTA LAW JOURNAL. [Vou 78 - 


ding the Municipality has baen passed under Rule 51 (f) (6) ; but 
in our opinion this is not a matter which comes within the scope 
of the enquiry of the District Judge under sections 36-39 of the 


_ Bengal Municipal Act, and this is not a ground upon which an 


election can be set aside under section 38 of the Act. Section 36 
of the Bengal Municipal Act creates a special Court for the 
speedy disposal of election disputes. The powers of this Court: 
have been defined and laid down in several sections of the Act, 
and it is within the limits thus prescribed that it exercises an 
exclusive jurisdiction and its decisions are final. Section 36 by - 
itself does not indicate the grounds upon which an election pet- 
tion would lie, except that the validity of an election could, not 
be challedged on either of the two grounds specified in clauses (a) 
and (b) of the proviso attached to the section. Section (37) lays 
down that on a petition being filed under section (36) the District 
Judge or any other judicial offizer to whom the District Judge 
might transfer the petition may hold such enquiry as he deems 
necessary in accordance with the prescribed procedure. The 
scope of the enquiry is to b» gathered from the two sections that 
follow. Section 38 empowars the Judge to set aside the election 
of any candidate, provided any of the grounds are made out 
which are specifisd in Clauses (a) to (d) of the section. In cases 
which do not come under section 33 the only relief which the 
petitioner can pray for is a scrutiny of votes recorded in the election 
as provided in section 39 of the Act, and under that section the 
Judge has got to declare that candidate to have been validly 
elected, who is found to have the greatest number of valid votes 
in his favour, after scrutiny and computation. Section 39 (À) 
finally lays down that; “If a Judge after holding an enquiry 
under section 37 is satisüad that no ground exists for setting: 
aside the election in the manner provided in section (38) or 
modifyng itin the manner provided in section 39 he shall con- 
firm the election.” . 

Thus ít is quite clear that the enquiry contemplated ai 56C- 
tion 37 of the Bengal Municipal Act, is limited and confined to 
the matter which are specified in sections 38 and 39. When there- 
fore a petition is presented for setting aside the election of a par- 
ticular candidate what the election Court has got to enquire into 
and find is whether any fact has been established, which bring the 
case within the purview of the four clauses of section (38). .The 
Judge is not competent to set aside the election on any other 
ground. -In the. caso before us the learned District Judge has: 


E 
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pronounced the election to be void ab initio by reason of the fact ae 
that the Municipality had already been superseded and no order 1943. 
for constituting it was made under the Defence of India Rules. Prasad Das Mallick 
This is certainly not one of the matters which is contemplated by Kartio Chandra 
section 38 of the Bengal Municipal Act. Mr. Chatterjee made Mallick. 
a faint attempt to shew that it might come under clause (c) of ; Mubherjes, J, 
section 38. We do not think that we can accept this contention — 
as sound, and that is certainly not the view taken by the District l 
Judge. Clause (c) of section 38 contemplates” in our opinion 
such irregularities in the procedure, as result from non-compliance 
with the provisions of the Bengal Municipal Act, or the rules 
framed thereunder, or errors and omissions on the part of the 
Gfficer charged with carrying out the duties under the Act or the 
v~ Statutory rules, by reason of which the result of the election is 
materially affected. It does not contemplate a case where all 
the steps leading up to the election are unauthorised and without 
jurisdiction and no question arises in such cases as to the result 
ofthe election being in any way affected thereby. Our conclu- 
sion therefore is that the learned District Judge sitting as an 
election court had no authority under section 38 of the -Bengal 
Munhicipil Act, to setaside the election on the ground that he TN 
purported to do. As there.is no finding in his judgment, which ^ 
would bring the cas» within any of the clauses of section 38, the E 
judgment has got to be setaside. Dr. Basak argued that the De 
proper remedy of the plaintiff opposite party was not to make an ` 
election petition under the Bengal Municipal Act but to flle a 
suit in the ordinary way, if he- wanted a dedlaration that the . 
entire election proceeding were void for want of jurisdiction. 
We are not called upon to decidé that matter in the present 
proceeding. It would certainly be opan to Kartic Chandra Mullick 
to file à regular suit if he is so advised. Mr. Chatterjee has argued 
in the last resort, that even if the ground upon which the -learned 
Judge based his decision could not be raised in a -proceeding 
under section 36 of the Bengal Municipal Act, there were specific 
allegations in his petition which if proved would satisfy the require- 
ments of clauses (a) and (c) of section 38 Bengal Municipal Act, 
and he is entitled to pray for setting aside the election on these 
. grounds. These grounds as have been said above have not been 
.investgated by the learned Judge. Dr. Basak appearing for the 
. petitioner does not object to an enquiry into these allegations. 
The entire evidence on these points we are told, is already on the 
record. In these circumstances we think that the proper order 
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to make. would be to direct the District Judge to record his 
findings on the other issues and dispose of the case in accordance 
with his findings. The result is that the Rule is made absolute. 
The judgment of the District Judge is set aside, and the case 
sent back in order that the learned Judge might arrive at his 
findings on other issues raised in the case and. dispose of it 
in accordance with law. No order as to costs in this Court. 
Akram, J, :—I agree. 
A. K, D. G, Rule made absolute : 


Case sent back. 


APPELLATE CIVIL 


Before Mr. Justice R. C. Mitter and Mr. Justice < 
A. L. Blank, - l 


JAMUNADHAR PODDAR FIRM 
v. 
JAMNARAM BHAKAT AND OTHERS.* 


Suit, if maintainable —Civil Prccadure Code (Aci V of 1908), Order 30, rule 10, 
tf applies to a single individual carrying ou business under a Arm name 
or assmmtd name or whether it applies to a number of individuals carrying 
om business either under a firm name, or an astimed name, when those 
individuals do not in law constitute a parinarshib resting on contract— 
Decree against Hindu joint family business im its trade name, if a nullity. 


Hindu joint family-trading concern is not a firm anda Hindu joint family 
even when it carries on business ander an assumed firm name, cannot suo as 
plaintiff in the firm name under the provisions of, Order go, ruler of the 
Ciril Prooedure Coda, The sult must be brought either by the berta of 
the family or by all the members of the joint family who are oo-paroeners, 

Case laws referred to. l 


~ Bat a sult oan be instituted against the mambers of a joint Hindu trading 
family in the assumed name in. which they are carrying on business under 
Order 30, rale 10 of the Civil Procedure Code anda deoree obtained in that 
form woald not bea nullity. i 
Order 3o, rule ro of Ciril Procedure Code ls not limited toa omse of 
single individual but applies also to & number of individuals œrrying on 
businese either under a firm name or an assumed name, when those indiri- 


“Appeal from Original Deea No. Ó1 of 1942, against the deoree' of 
S. Chatterjée, Esq., Subordinate Jadge af Murshidabad, dated. the rrth 


September, : 1941, 
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duals do not in law constitute a partnership resting on conract e.g. a joint M dpa 
Hindu family trading concern. 1943 


À decree obtained against a-joint Hindu orally baben its trade name Jamunadhar Poddar 
i$ not therefore a nullity but will bind all persons pico in the business Firm 
carried on in that name or style. 


Alsk Chandra v, Krishna Chandra Gajapati (1) approved. 
Chidambaram Chettiar v. Meenakshi Achi (Ñ dissented from. 


Appeal by the Plaintiffs. 
The material facts will appear from the judgment. - 


Messrs. Bholanath Ray and Parimal Mukherjee for the Appel- - 
lants. 


Maij: Amarendranath Bie Raaaidhan Dutt and Sudhanse 
Kumar De for the Respondents. 


v. 
Jamnaram Bbakat. 


N 


The judgment of the Court was as follows : :— 

Ono Moti Bhagat. a person governed by the Mitakshara law, December, 16. 
died leaving him surviving four sons: Motru alias Sew Gobind, = 
Ram Kissen, Sree Kissen and Balgobind. Balgobind ir dead and his ] 
sons, Jamunarayan and Kanailal, are defendants Nos. 1 and a in the 
suit The other three sons of Moti Bhagat are defendants 3 to 5. 

Sew Gobind's sons are defendants Nós. 6 to rr. Ram Kissen has i 
no male descendant and Sree Kissen’ 8 gons, are defendants Nos. 12 

and 13. Jodbanprosad and Bhagwandas, who -are defendants 

Nos, 8 and 9, are two of the sons of Sew Gobind. Itis admitted 

by both sides that the aforesaid descendants of Moti Bhagat form 

a joint Hindu family governed by the Mitakshara law 

A business was carried on at Chaibassa and other places under 
the name and style of “Jodbanprosad Bhagwandas Firm". Whether 
that business was a joint family business of the descendants of 
Moti Bhagat or was partnership business in which only some of 
the descendants of Moti Bhagat were interested is an important 
point in the case. That point will have to be decided on evidence at 
& later stage of this suit. As the suit has been dismissed ona 
preliminary issue by the learned Subordinate Judge on the basis 
that the business carried on under the name and style of “Jodhan- 
prosad Baagwandas Firm” was a joint family business we have to 
proceed on that footing also. For convenience we would use 
the expression "Jodhanprosad Bhagwandas Firm" to designate 
the joint family business carried on under that assumed name, 

The plaintiffs are partners of a firm carrying on business under 

(1) A. I. R. [1941] Pat, £96. - 

(a) - I, L. R, (1937) Mad, 98. 
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the name and style of “Jamunadhar Poddar Firm.” There were 
business dealings between them and ‘“Jodhanprosad Bhagwandas 
Firm", For their dues on those business dealings they sued the 
“Firm of Jodhanprosad Bhagwandas” in the Court of the Deputy 
Commissioner at Chaibassa, and recovered a decree on the a3rd 
December, 1932, for Rs. 869r. That decree was affirmed on 
appeal by the Patna High Court. In that suit Jodhanprosad and 
Ram Kissen appeared as “partners of the firm called Jodhanprosad 
Bhagwandas”. That decree was transferred for execution to the 
District of Murshidabad and an execution case, being Money 
Execution Case No. 40 of 1937, was started in the Court of the 
Subordinate Judge of Berhampore against the “Firm Jodhanprosad 
Bhagwanads" and against Jodhanprosad and Ram Kissen perso- 
nally following the procedure laid dowa in Order ar, rule 5o of 


.the Code of Civil Procedure. A house ia Dhulian, which is the 


subject matter of this suit, was attache d and at the Court sale 
which followed, the decree-holders, who are the plaintiffs in this - 
suit, purchased the same for Rs. 6020 onthe rst October, 1937. 
The sale was confirmed on the rrth April, 1938, and the writ for 
delivery of possession was issued on the rath April, 1938, >but- no 
possession could be taken by the decree-holders purchasers for 
the reasons which we would presently notice. This -house has 
been found to be joint family property of the descendants of 
Moti Bhagat, whom we haye mentioned in the first part of our 
judgment. ; 

- A firm called Heeralal Agarwalla & Co. -had also obtained a 
decree against the ‘Firm Moti Bhagat Ram Kissen” and had 
purchased the self same house at the Court sale held in execution 
of its decree, bat that purchase was in point of time later than the 


, purchase of the plaintiffs. Toereafter Jamunaram and Kanailal 


filed a Title Suit being No. 13 of 1938 of the Court of the Sub- 
ordinate Judge at Barhampore, against Heeralal Agarwalla & Co. 
and the plaintiffs and another person. The remaining male 
descendants of Moti Bhagat were made proforma defendants. 

In that suit they: prayed for a declaration that their interest 
in the house had not been affected by any one of the two execu- 


‘tion sales, The plaint has not been exhibited in this case but 


from what ıs stated in the recital of the decree of the trial court, 
their case was that the house in question was joint family property, 
that the “Firm Jodhanprosad Bhagwandas” was not a joint family 
business but a partnership concern, of which Ramkissen and 
Jodhanprosad only were partners, that accordingly the deoree 
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obtained by Heeralal Agarwalla & Co. and the plaintiffs (Jamuna- Cik: 
dhar Poddar Firm) did not bind them and consequently ‘the 1042, 
execution sales did. not aflect their interest in the house. The J munadhar Poddar 
learned Subordinate Judge dismissed thé guit by his judgment and 
decree dated the 24th April, 1939, and his decree was confirmed Jamuaram Bhakat. 
on appeal by the learned District Judge" on the 4th July, 1939- em) 
On second appeal (No. 1239 of 1939) the suit was decreed by à . 
Division Bench of this court on the sth July, 1940, (Exhibit 2). 
After this judgment Heeralal Agarwalla & Co. disappeared 
from the scene but Jamunadhar Poddar Firm instituted the guit, 
in which this appeal arises, in the court. of the Subordinate Judge 
at Berhampore on the rgth August, 1940. The defendants -to the 
suitare the male descendants of Moti Bhagat, who are all the 
co-parceners of the undivided Hindu joint family. We have 
mentioned them in the earlier part of our judgment. In the plaint 
they admit that the bouse ın question belongs to all the defendants. 
They state their case in alternative forms, | Their first case is that 
the joint family had carried on business under the name of 
“Todhanprosad Bhagwandas Firm”, and that Jhdhanprosad and 
Ramkissen were the accredited agents of the joint family. Conse 
quently they had acquired sixteen annas title to the house by 
reason of their purchase at the court sale in Money Execution 
Case No. 4o of 1937, even if the house is the joint family property 
of the defendants. Their alternative case is that the defendants 
as members of the joint family were “partners of the firm of 
- Jodhanprosod Bhagwandas and that all the interest of the mem- 
bers of the joint family had passed to the plaintiffs by the said to Be 
court sale. Two sets of written statements were filed—one by defer- l 
dants Nos. 4, 8, r4 and the other by the remaining : defendants. 
On the pleadings ten issues were framed. The first issue runs: 
“Is the suit maintainable in the present form". The fifth issue g 
runs thus : “Is the suit barred by res judicata” ; remaining issues 
need not be noticed at this stage. The learned "Subordinate Judge 
took up for consideration the first issue only as preliminary issue. 
The fifth issue which could also have besn taken into considera- 
don at that stage of the hearing was kept reserved. -The learned 
Subordinate Judge decided the first issue only, and that against 
the plaintiffs, and disinissed the suit, In the course of his judg- 
ment he has however, put a certain construction: on the Judgment 
of the Division Bench delivered in Second Appeal No. 1239 of 
1939. As we are of opinion that issue No. r has been wrongly 
decided by the Subordinate Judge and that accordingly the case 
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has to be remanded fora decision on the other material issues, im 
cluding the fifth issue (issue of res /wdícafa) we think it proper to 
expunge everything from the judgment of the learned Subordinate 
Judge which concerns the construction of that judgment, in order 
that none of the parties may be prejudiced when. the issue of res 
judicata is taken up for consideration. That issue could not be 
considered by us, for the pleadings of. Title Suit No. 13 of 1937 
are not on the record. These pleadings would be very material for 
deciding the question of ves judicata, and the judgment of the 
Division Bench of this court may have to be construed in the light 
of those pleadings. 

As the learned Subordinate Judge has decided issue No. as 
an issue in bar he was quite right in saying that at that stage the 
averments of the plaintiffs as contained in their plaint must be 
assumed to be true. The material statements as made in the 
plaint for the papon of LE issue 1 may be summarised 
thus : 

(1) ‘that Taaie Nos. ı to 13 (the male RETA of 
Moti Bhagat) are the co-parceners of a joint Hindu family ; 

(3) That the said joint family traded under the name and style 
of “Jodhanprosad Bhagawndas Firm”, 

(3) that the decree which the plaintifs had obtained against 
“Jodhanprosad Bhagwandas Firm”, was in respect of a debf 


' of the joint family business ; 


(4) that Jodhanprosad and Ram Kissen, two of the co- 
perceners of the Joint Hindu family were the accredited agents of 
the joint family for condacting the said joint family business and 

(5) that the house.in suit (the Dhulian house) is the property 
of the said joint family. 

Onan assumption that those facts are true the jarna Sub- 
ordinate Judge has coma to the conclusion that the suit is not 
maintainable. His reasons aro as follows : m 

(i) that members of a Joint family who are owners of a joint 
family business are not partners. They cannot therefore file a 
suit under the procedure laid down in Order XXX of the Code of 
Civil Procedure. For this proposition he has relied upon Zal- 
chand Amonlal v. M. C. Boid & Co. (1). 

(ü) that the provisions of Order XXX do not apply to a 
"joint family firm” and thatsuch a firm cannot sue or ġe Swed 
except in the namee of its members. For this proposition he 


i) (1931) I, L. R. 61, Calo. 975. 
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has relied upon the decision of the Bombay High Court in Amină- 
chand v, Babulal (1). This case, however is no authority for the 
proposition that joint family cannot dy swed as defendant in the 
firm name in which it traded. 


Crvic, 


1942, 
re nd 


275 


eee Poddar 


From those two propositions he came to the conclusion that jinan Bhakat. 


"the plaintifPs decree in the Chaibassa suit was against a firm 
which had no legal existence in the eye of law, it being neither a 
corporation, nor a firm of partners governed by any contract be- 
tween them", He further observed thus: “That being so, the 
decree in the Chaibassa Court was a decree againsta non-existent 
person, and hence it was a nullity and the execution case following 
from it including the sale of the disputed house property at 
Dhulian are all null and void and of no effect whatsoever”, He 
accordingly held that the suit was not maintainable. 

We may at the outset observe that the learned Subordinate 
Judge failed to notice an important provision of law namely Order 
XXX rule ro of the Code of Civil Procedure. That feature is 
also present in the judgment of the Division Bench delivered 
in Second Appeal No. 1239 of -1939, but we refrain from making 
any further comment on that judgment, for the reason that any 
expression of opinion by us concerning tbat judgment or its real 
import may prejudice the parties on the question of res fudicata and 
other material points in-tbe case. In our judgment Order XXX 
rule ro is a very important provision, and issue No. r—Whether 
the suit is maintainnble—would depend upon the construction of 
that rule. 
` Tt is settled law that a Hindu Joint family trading concern is 
nota firm. It is also settled law, at least so far as this Court is 
concerned, that a Hindu joint family even when it carries on 
business under an assumed firm name cannot sue as plainliff in 
the firm name-under the provisions of Order XXX ruler. [Za/ 
Chand Amonlal v. M. C. Boid (2) ; Lahhan Sao v. Firm  Kaniram 
Bhagwandas (3) ; Devi Sakai v. Gillu Mull (4) ]. The suit must 
be brought either by the arta of the family or by all the members 
of the joint family who are co-parceners. Butit does not neces- 
sarily follow that a suit cannot be instituted against the members 
of a joint Hindu trading family. in the assumed name in which 
they are carrying on business or that a decree obtained in that 


(1) (1933) 35 Bom. L. R. 569. 
(a) (1931) I. L. R. 61 Calo. 975; 98 C. W. N. 914. 
(3) A.I. R. (1938) Pat. 270. 
(4) A. ICR. (1938) Lah 563. 
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form would be nullity. To sucha case different considerations 
may apply. A single individual who carries on business under a 
frm name or ar assumed pame cannot sue as plaintiff in that 
assumed name [/Vsogy Ghose & Co. v. Sardar Nehal Sing (1); 
Bhagwan v. Hirofí (a); Samrmatrai v. Kasturtéhai (3) | but Order 
XXX rule ro enables a person to sue him as defendants in that 
assumed name. This distinction which has been made in Order 
XXX itself, has, in our. judgment, been made in the interest of 
commerce. There is no inconvenience or injustice, if a person - 
carrying on business under a firm name or any other assumed 
name is made to sue in his real mame, but different and weighty 
consideration would apply when he is sued by another person in 
the assumed name in which he carries or has carried on business. 


“Business may be carried on by correspondence and orders may 


be and are usually, placed from one part of the world to .another 
through post and goods may be supplied on credit on such orders. 
A producer or merchant living in one part of the globs cannot be 
expected to know or to make enquiries and in some cases it is not 
possible for him to know or to make enquiries"as to who is owner 
of the business that is being carried on in an assumed name, and 
in most cases he would only know the name of the real owner 
after he had brought his suit, for the defendant must then appear 
in his own name (Order XXX rule 6). If it were to be held that 
a decree obtained by such a producer or merchant in a suit insti- 
tuted against the assumed name is a yoid decree, it would lead to 
manifest hardship would open up & wide door to fraud and 
would sap the credit on which commercial dealings largely rest. 
In our judgment Order XXX rule ro of the Civil Procedure Code 
rests on these considerations and they must be kept in view in 
construing that rule. j 
Provisions similar to those of Order XXX were not in the. 
Civil Procedure Code of 1883. That order was introduced in the 
Code of 1908 and its provisions follow closely the provision of 
Order XLVIII A of the rules of the Supreme Court of — England. 
Rules 1 and 10 of Order XXX of the Civil Procedure Code are 
almost oerdasies reproductions of the rules r and 11 of the Supr eme 
Court Rules. l 
The point which we haye to consider is whether Order XXX 
rule ro applies only to a single individual carrying on business 


a) (1931) 35 C. W. N. 43a. 
(a) (1932) 34 Bom. L. R. rire. 
(3) (1929) 32 Bom. L. R. 213, 
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under a firm name or an assumed name or whether it also applies 
to number of individuals carrying ‘on business either under a 
: firm name or an assumed name when, those individuals do not 


in law constitute & partnership resting on contract. The conten _ 


tion of the respondents is that it applies only to a single individual. 
To support their contention they rely upon the casas of Mas Iwr 
v. G. & J. Burns (1) and Chidambaram Chettiar v. Mesnakshi Achi 
(a). There are also some cases decided by the Lahóre High Court 
, which support their contention. The learned advocate appearing 
for the appellants relies upon the case of 4/«kà Chandra v. 
Kriskna Chandra Gajapati (3). There is no decisions of this Court 
' on the point, e E 

On the construction of Rule ro one point isclear. You can 
sue a man in his firm name or in the assumed name in which he 
is carrying on business only in respect of matters which are connec- 
ted with the business which he is carrying on undér that name. 
If a person say Ram Chandra Dutt, carries on cloth business 
under the name of John Smith & Co. or the Bengal Traders Bureau, 
but takes meat on credit in his own name from a butcher, the 
butcher cannot take advantage of the provisions of Rule Io and 
sue him in the: name of either John Smith & Co. or the Bengal 
Traders Bureau. But if on the other hand he had obtained cloth 


on credit for the purpose of his trade he can be sued in those - 


names. This conclusion follows from the phrase “may be sued in 
such name or style as if it were a firm name” Occurring in Rule ro. 
This is also what Lindley L. J. observed in Afac Zver's case (1). 

The Indian decisions which have taken the view that rule 1o 
applies only toa sisg/e individual proceed on the authority of 
Mac Joer's case (1) and the case of S¥. Gobain v: Hoyyermann’s 
Agency (4). It is therefore necessary to examine those two 
CASES 

In the first mentioned case the ‘three plaintiffs the Mac Ivers, 
and Sir John Burns a Scotchman domiciled in Scotland, carried 
on a partnership business under the name and style of Clyde Navi- 
gation Company. That partnership was dissolved in April 1895. 
The suit was in respect of accounts of that dissolved partnership. 
Sir John Burns was the sole proprietor of a business which he 
carried on under a fiirm name, G. & J. Burns. That business had 


(1) [1895] a Ch. 630. | S Neu: 
(2) I. L. R. (1937) Mad. a8. 

(3) A.I. R. (1941) Pat. 596. 

(4) [1893] a Q. B. 96. 
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several branches, one being at Liverpool. The summons of the 
suit on Sir John Burns was served ona person at Liverpool who 
had control of his Liverpool branch office, under the provisions 
of Order 48 A r. 3. of the rules of the Supreme Court which 
corresponds to Order 3o, rule 3 of the Civil Procedure Code. 
Sir John Burns moved to set aside the service and the subsequent 
proceedings on the ground that Order XI of the Rulee of the 
Supreme Court was applicable. The plaintiffs contended that as 
Sir John Burns carried on business under on assumed name the suit 
could be brought against him under the provisions of Order 
XLVIIIA rule rr (Order XXX rule 1o Civil Procedure Code): and 
so sorvico of ' summons as made was effective by virtuejof the 
provisions of Order XLVIIIA rule 3. The Court held that the 
service was bad as the suit did not fall within rule rı of Order 
XLVIIIA on the ground that it had no connection with the 
business which Sir John Burns carried on in the firm name of 
G. and J. Burns. The point as to whether rule rz contemplates : 
only the case of a single individual trading under a firm name 
or an assumed name was not a point in issue in the case. In one 
part of his judgment Lindley L. J. no doubt observes that "rule rr 
which has really nothing to do with partnership rules, is tacked 
on to apply to the case of a single individual who carries on 
business, either in the name of a firm or as itis expressed in the 
rule, under some name other than his own”, but in a latter part 
of his judgment he made the further observation'that the scope 
of that rule was to “authorise the suing fersoss in the name in 
which /À*sy carry on business" the underlying principle being 
to "facilitate the carrying on of actions against those who conceal 
their names". - | à 

In Sy. Godain’s case (1) a German, domiciled in Germany, was 
the defendant. He carried on business under an assumed name. 
"Hoyyermann's Agency, Phosphate Fabrick, Hanover.” The plain- 
tiffs brought a suit in England for damages for breach of con- 
tract against him in the assumed name in which he was carrying 
on business He had an office in the city of London where he 
booked orders. The writ of summons was served on his Manager 
at his London office. The question was whether the service was 
good. The question that was raised in that case was accordingly 
the same as in Afat fver’s case (s). The point for decision was 


(1) (1893) s Q. B. 96. 
(a) (1895) a Ch. 630. 
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not whether Order 48A rule rr contemplates only the case of & 
single individual or more individuals than one though there are 


279 


CIVIL, 


1949. 


observations to the effect that it covers only the case of a single jaa uendnee Polis: 
dx 


individual. These two cases are not accordingly direct authorities 
in favour of the respondents. 

A business can be carried on either by one person, either in 
his own name or an assumed name, or by a number of persons 
in association. In the last mentioned case the association of 
those persons would ordinarily in England bea partnership con- 
cern. There is no such conception in England, the like of which 
we have here in the case of a joint Hindu trading family, of a 
group of persons trading together but not constituting a firm. 
In view of that fact it would, in our judgment be not right to 
follow blindly the dicta of Judges of the English courts where they 
say that rule rr of order XLVIIIA relates to the case of a single 
individual. On this point we fully endorse the view expressed 
by the Patna High Court in Akk Chandra v. Krishna Chandra 
Gajapati (a) differing from the decision of the Madras High Court 
in Chidumbaran Chettiar v. Meenakshi Achi (3). We agree with 
that decision of the Patna High Court. No convincing reason 
has been given in the judgment of the Madras High Court. The 
contrast between the language of rule r and ro of Order XXX 
made therein does not carry the matter far and we do not agree 
with the observations that here in India "there is no reason to 
depart fram the view taken in the English cases" on the scope of 
that rule. 


In 4/eb& Chandra’s case (2) the Patna High Court seems to 
have proceeded upon the view that Order XXX rule ro contem- 
plates the case of a single person, and that for the purpose of that 
rule a joint Hindu family is to be considered asa siwgis person. 
This part of that judgment which attributes to a joint Hinda family 
a personality, and that of single person, has been criticised by 
the learned Advocate for the respondents with great force. We 
feel the force of those criticisms, but prefer to reserve our opinion 
on that aspect of the matter. For some purposes no doubta joint 
' Hindu family has been considered as an unit anda person. Those 
‘cases are noticed in the judgment of the Patna High Court in 
Sirthantalal v. Sidhsswart Prosad (1). The case Mewa Ram v. 


_() A. L R, [1941] Pat, 596. 
(a) (1937) I. L, R. Mad, 28. 
(3) (1937) L L, R 16 Pat, 441 (445). 


Tonnen Bhakat. | 
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Ramgopai (a) a case under section 4 of the Indian Companies Act 
is also a case where that view was taken. 


" Order XXX rule 10 uses the words "any person". The singular 
number is there but the word “person” must be given the meaning 
assigned to it. Section 3 (39) of the General Clauses Act says “Un 
less there is something repugnant in the context or in the subject, the 
term ‘person’ will include any association or éedy of imdividwals 
whether incorporated or not." We do not find either any thing in, 
the context or subject which would lead us to hold that rule 10 


' contemplates the case of single individual only, and not of. many 


individuals. Of course where more than one individual trade under 
a firm name or under any other assumed name and forma partner- 
ship resting on contract, the case would come under rule r of 
Order XXX but where they.do not forma partnership we do not 
see any convincing reason why they should not come within rule 
10. We have already stated in the earlier part of our judgment 
the object of that rule. The.view we are taking of that rule is 
consistent with that object and the contrary view, which has been 
taken by the. Madras High Court in Chidambaram Chettiar’s 
case (3) would defeat that object which is behind that rule. We 
accordingly hold that the decree obtained by the plaintiffs against 
the “firm of Jodhanprasad Bhgwandas” in the Chaibassa Court is 

not a nullity. Subject to other issues raised in this suit it is bin- 
ding on all the persons who had interest in the business that was 
carried on under that name and style. 


The lesult is that this appeal is allowed and the case is 
remanded to the lower Court. That Court would decide the other 


issués in the case. Costs do, abide the final result. Hearing fee 
in this Court is assessed at 10 gold mohurs. 


A, K. D. G. i pw allowed, 


(a) (1926) I. L. R. 48 All. 395. 00 EE. 
(3) . (1937) J. L.R, Mad, s8. 
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SPECIAL BENCH 


Before Sir Harold Derbyshire, K T., Chief Justice, Mr. Justice 
N. A. Kiundhar and Mr. Justice A. N. Sen. 


SUSHIL KUMAR BOSE 


v. i CRIMINAL. 
THE EMPEROR* : |. ; 1943. 
wre? 


^ Ordinance XIX of 1943, section 3, meaning end — purpose of—Sectten, if ultra 
vires the Governor-General—Proper methed of construing and giving 
effect to the section—-Surrownding circumstances, if to be taken into con- 
sideration—Stub-section (1), if intends to validate. proceedings of er 
re-enact jtirisdiction of Special Courts, or antecedent convictions, already `. 
declared te be void, or tf means that persons sentenced shall do as ordered 
by Court sentencing them and, if gives indemnity to jailors helding 
them in custody and to officers of Courts into which fines were paid, if 
they retain the money, until matter dealt with in appeal or revision— 
Nattre of words to be used in statute to Legalise things illegally 
done—Sub-section (2), appeal and revision under, scope of—record, if th 
te be perused or gone into, or punishment to be quashed at sight—Proper 
order to pass—T wo constructions, one involving illusory rights of appeal 
and revision and another involving real rights of appeal and revision, 
mhich te be preferred—Governor-Ganeral im enacting section 3; tf really 
doing something tt may not do in guise of doing something which if may 
do Subordinate legislature, if may validate illegal law made by itse[/— 
‘Sentence’, meaning and scope of— “Conviction”, meaxing and scope 
of—Interpretation of statutes, if applicable to Ordindnce XIX of 1943. 
Per Derbyshsre, C. F. and Kkundkar, J, (Sen, F. dissenting) - 
Section 3 (1) of Ordinanoe No. XTX of 1943 does not intend to validate ^ 
the proceedings of the Special Courts or to re-enact the jurisdiction conferred 7 
on the Special Courts by sections 5, 10 and 16 of Ordinance Il of 1942, since - 
declared void. It should not also be construed as validating the antecedent 
convictions on which the ‘sentences’ or punishments inflicted by Special 
Courts were based inasmaoh as the Ordinance does not say so in terms 
and mere implication ox Inference is not enough to take away retrospectively 
the rights of the convicted persons as declared by judiclal decisions. 


Section 3 (2) of Ordinance No. XIX of 1943 should be construed in such a 
way asto oonfe full and real rights of appeal and revision as under the 
Code of Criminal Procedure, as opposed to illusory rights of appeal and 
revision against sentences resting On a notional case or notional proceeding 
and thus disregard the meaningless and unworkable part of the sub-section 
implying that the proceedings of the Special Courts were valid, and the 
jurisdiction, a good jurisdiction. 

Looking at the Ordinance as a whole in the light of surrounding circum- 
tances and iaterpreting It according to the well-established rules of tnter: 
pretation, it is olear that the meaning, effect and UE of section a 

* Mis, Case No. 65 of 1943. mo =: 
See 78 C. L, J. 14—Ha. a 


July, If. 
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that sentences already passed should continue tò have effect as if they had 


been passed by a valid Court, until under rights therein given to persons 


oonvicted by the Special Courts, those sentenoss could be reviewed in appeal 
or revision. The person sentenced shall do what he was ordered by the 
Court sentencing him and the jallor to whose custody he was sent, shall 
hold him in custody until a Court erdecs those persons to be released and 
officers of Courts into which fines have been paid shall retain the money 
until a Court orders the fines to be refunded, 


Therefore, Ordinance XIX of 1943 is not wltra vives the Gorernor- 
General and effect must be given to it. . 

Under Section 3 (2), thus construed, the High Court can, in exercise of 
the powers under section 491 or under section 435 of the Code of Criminal 
Procedure, can at any time oall’ for the records of the prooeedings of the 
Special Courts, and oan, after the record is brought up, quash the sentenoo 
that is, punishment. 

It is the duty of ghe.propsr Court which has Appellate or Revimional 
Jurisdiction ia the areas in which these sentences were passed to have those 
oonvictlons brought up before it and quashed and, further to direct the per- - 
sons concerned should be dealt with according to law in the ordinary courts 


according to the ordinary process of law, with this exception that where the 
sentence passed by the Special Courts has been IDE served, the Court 


should direct that no further proceedings be taken, 
~ Per Derbyshire, C. F.: Where it is desired to legalize something 
illegally done in the past, the words of the legalising statute are generally 
very clear. 

Phillips v. Eyre (1) refecred to. 

Per Kkundhar, F.: The interpretation of section 3 of the Ordinanoe 
calls for the application of two well-known rules of construction : . 


(1) That Courts will presums that legislation was intended to be 
inira vires, and wiil lean agilost a coistructlona which is opposed to the in- 
tention of the legislatare as it -appears from the statute, and if the -words 
are sufliclently flexible, will adopt some other construction by which the in- 
tention will be better effectuated ; (2) that one part of a statute must be 
construed by another part of a statute, that being the best and the most 
natural way of getting at the reason and spirit of the law and the intention 
of the lawmakers expressed in the law itself taken as a whole, 

Case law discussed. i 

The rule of presumption of validity prevents the Court, in the present 
dase, from inferring that the Legislatares intended to make a deolaration that 
the jurisdiction conferred on Speoial Courts by Ordinance II of 1942 is valid 
and legally oapable of supporting the sentence pronounced in tha exerolse of 
invalid jurisdiction. — 

"The wards of. sub-section (1) o£. section 3, viz., “ shall have effect " and 
*' shall continue to have effect " must be viewed in their proper oollogatlon 
and actual context and in the light of the provisions of sections a, 4 and 5 


(1) (1870) L. R. 6 Q. B. r. 


Vor. 78.] HIGH COURT. 


which explain their Import, and then it will be seen that they admit of a 
different construction. ' The Legislature only intended to give life to and to 
oontinue the punishment, be it fine or imprisonment which is now in process 
of being endured by persons who have been visited with such penalty oc 
punishment under OrdinanoeIlof 1942. 

The employment of the word NET in section 3 is ill-judged 
and out of place. 

Under section 3, sub-section (2), the very idea of appeal ta misoonocel red. 
A Court of appeal cannot be called to go into evidence when the trial Itself 
was vold. The literal construction of section 3 (a) may amount to importing 
the declaration that the Courts under Ordinanoe II had jurisdiction. But that 
is beyond the Intention of the Ordinance. | 

Therefore, High Court, acting by virtue of ite powers under section 491 of 
the Code of Criminal Prooedure, can at any time order the records of any oase 
tried under Ordinance II of 1942 to be brought up, and oan, subject to the” 
provisions of that section, quash the sentence at sight: As regards the rights 

‘of revision which section 3(2) purports to confer, the referred to in 
section 435 of the Code of Criminal Procedure oan also, at any time, oall up 
the records of cases tried by the Special Courts for the purpose of quashing 
the sentences passed in these oases, 

One must not enter into section 3 (3), exoept in so faras it contains a 
power to ogll, under section 43$ Criminal Procedure Code, for records of trial 
held by the Special Courts. So much of it as is meaningless and unworkable 
may be disregarded. 

Case-law referred to. _ 

Per Sen, J,: A non-orerelgn legislature which has made a law whioh is 
ulira vires of itself. cannot by a subsequent act declare such law or any pert 
thereof to be infra wires. To permit this would be to permit a legislature with 
powers limited by some other authority to enlarge Its powers by its own act 


withoat reference to the authority creating it. Now if this cannot be done | 


directly, obviously it cannot be done indirectly by means of drafting or other 
devices. E 

Madden 'v. Nelson amd Fort Sheppard Railway (1) and The Board of 
Trustees of Lethbride Northern Irrigation District and another v. The Attorney 
General for Canada (3) referred to. . : 

The Governor-Ganeral, in promalgating Ordininoa No. XIX of 1943, is, 
no doubt repealing the old law, but validating sentences passed by the Specia! 


Courts whioh had beea given jurisdiction by the Invalid law. By validating ` 


the ssnteaces the Govern or-General is really validating the sections by which 
he ooaferred farisdictlon uppoa the Speolal ‘ourts, sections which have been 
declared to be ‘ultra sires” by the Federal Court. To permit the Governor: 
Genoral to do this would bs to permit a reotiflcation of an séra vires act by a 
person gullty of it, This cannot be done. 

Therefore seotion 3 (1) ie wltra ires the Governor-General and the 
addition of the words after “ shall hive ofct " doos not altec the position. 


(1) [1899] A. C. 626, (627) 
(a)iL19g0] a A. C. 513, (533 and 594), 


1943. 
o. 
Sushil Kumar Bose 


v. 
The Emperor. 
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CRIMINAL. And, the other sub-section 3 being consequential to ee (1) must fall 
1943, - with it.” : 

'"Sub-eeotion (2) of salio does no make any TERA to the validity of 
the section. The sentences passed pndar the old Ordinance were not invalid 

The Emperor. because they were not subject to the rights of appeal and revision granted by 
m sub-section (2). "They wore invalid because sections 5, ro and 16 Of the old 

. Ordinance were. lira wires. - The defect is not removed by. sub-seotion (2). 
-Section 3 therefore remains. ultra vires. 


Sushil Karat Bose 


F - 


: _ In deciding upon the validity of an Act, the Court ahọuld look all sound 
-> `` the Aot and not zshut out from its view-anything which may help it in deter- 
mining what the-Act really plans to do. The Court , must look td the -sub- 
+ -stanoe and not merely to the form of the Act, It must- consider whether the . 
dado eee te ee ene là the guise of doing ` 
something legal. - l T 
- Case law referred to.- - s ; 

-Ordinance No, XDX^6f 1943 legislates, in form, Mi dau E subject ._ 
which lles. within the ambit of tho Ordinance making ‘power of tthe Goyernory ` 
^ General, but in fact and In substance the Ordinance. isthe “-ratifiddtion of 
an wlíra sires Act by the parfy guilty of it.” By maintaining the sentences 
passed by authorities illegally vested with jurisdiction -to try cases by 
Ordinance II, it seoks-to obliterate or cover the illegality of Ordinance II. 
The illegality of Ordinance II cannot be obliterated by clothing acts done 
thereunder with a fictional garb of legality nor can it be obliterated by giving- 
the convicted persons a right of appeal or revision. Ae 

Section 3 of the Ordinance No. XIX of 1943 being only an attempt to keep 
‘in’ foros by legislativo devices something which te Governor-General oould 
not legally bring about falls n the mischief of the gonerg! inso laid 
down above. 

“At is one thing for’ a legislature" to^ validate an ‘illegal action done by 

somebody else, bat quite another fune: to od an illegal law made b 

Itself. 

In promulgating Ordinance No. XIX of 1943 the Governor-General’ Is In 

, . effèt afd in reality validating Ordinance’ H which he hed no power to promul- 


gate by antédating the present emergency. By the employment of drafting ~ 
devices ho is taking powers which the law has not given hin, viz., ` the poet 


to make an Ordinance where in law no emergency exists. - 
It isnot correct to say that the word “sentence”. EOE E ETA 
not mean "'sentence'' in the strict legal sense. If the punishment is validated 
the sontenge is validated, In this section the punishment is being converted 
into a.valid sentence of a valid Court. Parts of Ordinance XIX of 1943, no 
~ita — dogbt, indicate that the decision of the Federal Court Is being accepted, but 
seotion 3 is not suoh a part. Beoause an Act isvalid in parts it does not 
follow that we must oonstrue every section tobe valid, We must strain 
in favour of validity bat stralning the msaning of a word is one thing and 
legislating of giving it a meaning that it cannot reasonably -bear is 
another. 


If the intantion of the Governor-General ia enacting Ordinanos XIX was - 


' to have all the convictions ‘and sentences Pautoma oally quashed by the Coarts, 


a `% a 


: 
Y- 
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he could very easily have mid so, there was no need to declare that the 
sentences should be deemed to have been passed in accordance with the Code 
of Criminal Procedure, nor was there any need to make elaborate provisions 
for appeal and revision, 


Quasre If the present Ordinance Foo vies declaratary Act having 
retrospective effect. 

Messrs. J. C. Gupta, S. C. Talukdar, and yey Gopal Ghose, 
for the Petitioner. 


Messrs. S. M. Bose, TEN and Amiruddin, 
(Deputy Legal Remembrancer), for the Crown. à 


The judgments of the Court were as follows :— 


Derbyshire, C. J. :—This is.an application by Sushil Kumar 
Bose under section 491 of the Code of Criminal Procedure alleging 
that he has been illegally and improperly detained in jail custody 
and should be set at liberty or brought up before the Court to be 
dealt with according to law. 

The petitioner was on January a6th 1943, convicted by a 
Special Magistiate at Narail (in the District of Jessore) sitting 
under the provisions of the Special Criminal Courts Ordinance 
(Ordinance No. II of 1943). The conviction was under sections 
120B and 411 of the Indian Penal Code. Under the former 
charge, which was conspiracy to steal guns and cartridges, he was 
sentenced to rigorous imprisonment for four years, and under the 
latter charge, namely under section 411 of the Indian Penal Code 
receiving stolen property, i.e. a shot gun, he was sentenced to 
one year's rigorous imprisonment. The offences were alleged to 
have taken place on September 4th/sth, 1942 and were regarded 
as being in the nature of subversive activities. Other persons 
were originally tried along with the accused, some of them also 
being found guilty of conspiraty but sentenced to lesser terms of 
imprisonment or else bound Over. 


The applicant appealed to the Special Judge--a Sessions Judge 


under the Ordinance—at Jessore who, on February 26th, 1943, 
dismissed his appeal and at the same time allowed the appeal of 
some of the others concerned with him in the -matters complained 


of. The applicant had no further right of . appel pnus the 


Ordinance. 

On April 21st, 1943, a Special Bench of this court in the case 
of Benmomari Lal Sarma v. The Emperor* decided that sections s, 
10 and 16 of Ordinance No. r1 of 1942 which directed the. trial 


*Cr, Rey. 81 df 1943 (Spl, B.) (1944)... 


CRIMINAL, 
1943. 
Sn vm 
Sushil Kumar Bose, 
"vx. 
The Emperor. 


- duly, 12. 


TUE CALCUTTA LAW JOURNAL. -~ [VoL 78. 


of persons in the Special Gourts by District Magistrate or by the 
Provincial Government or a servant of the Crown empowered in 
that behalf by the Provincial Government were invalid. Apart 
from these provisions the Special Magistrate had no power to try- 
any person under the Ordinance. 

On May 3rd, 1943, the petitioner applied for the present Rule 
under section 491 of the Code of Criminal Procedare. The 
Court directed the Rule to issue and made it returnable on May 
I7th, 1943. In the meantime- the Government of Bengal 
announced their intention to appeal to the Federal Court against 
the decision of the High Court in Benowart Lall Sarma’s case* and 
as a result no further steps were taken to deal with the Rule pending 
the decision of the Federal Court. 

On June 4th, 1943, the Federal Court by a majority affirmed 
the judgment of the Calcutta High Court in Benowri Lall.Sarma’s 
case* and dismissed the appeal. 

On June sth, 1943, the- Governor General made and pro- 
mulgated Ordinance No. XIX of 1943 which repealed the Special 
Criminal Courts Ordinance, 1942, that is Ordinance No. II of 
1942 under which the applicant had been convicted and made. 
provision "for certain matters in connection with such repeal.” 
Ordinance No. XIX of 1943 came into operation the same day, 
namely, June 5th 1943. 

As there were a number of cases in which persohs had been 
convicted in this Province by the Special Courts under Ordinance 
No. II of 1942 and asthe repealing Ordinance (XIX of 1943) 
needed careful consideration, I directed that applications arising 
out of the two Ordinances should be considered together by this 
Special Bench. Consequently learned Counsel for the applicant 
and learned Counsel for the Crown, namely, the Advocate-General 
of Bengal, have been heard in this matter upon the general effect 
of the repealing Ordinance No. XIX of 1943. At the same hearing 
learned Counsel appearing in the other cases arising under 
Ordinance No. II of 1942 and one No. XIX of 1943 have 
been heard. 

The repealing Ordinance (No, XIX of 1943) is set out in full : 

"Whereas an emergency has arisen which makes it necessary 
to repeal the Special Criminal Court Ordinance, 194a (II of 1942), 
and to provide for, certain matters -in connection with such 


repeal ; 


*Cr, Rəf. 81 of 1943 (Spl. B.) (1943). 
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Now, therefore, in excerise of the powers conferred by sec- 
tion 72 of the Government. of India Act, as set out in the Ninth 
Schedule to the Government of India Act, 1935 (26 Geo, 5, c. s), 
the Governor-General is pleased to make and promulgate the 
following Ordinance :— 

1. Short title and commencement.—(i) This Ordinance may 
be called the Special Criminal Courts {Repeal) Ordinance, 1943. 

(ii)* It shall come into force at once. 

3. Repeal of Ordinance II of rQqa -—The Special Criminal 
Courts Ordinance, 1942, (hereinafter referred to as the said 
Ordinance) is hereby repealed. J 

3. Confirmation and continuance, subject to appeal, of. son- 
CERCOS — 


(i) Any sentence passed by a Special mie a Special Magistrate 
or a Summary Court in exercise of jurisdiction conferred or pur ` 


porting to have been conferred by or under the said Ordinance 
shall have effect, and subject to the succeeding provisions of this 
section, shall continue to have effect, as if the trial at which it was 
passed had been held in accordance with the Code of Criminal 
Procedure, 1898 (V of 1898), by a Sessions Judge, an Assistant 
Sessions Judge or a Magistrate of the first class respectively, 
exercising competent jurisdiction under the said Code. 

(i) Notwithstanding anything contained in any other law, 
any such sentence as is referred to in sub-section (1)-shall, whether 


or not the proceedings in which the sentence was passed were | 


submitted for review under section 8, and whether or not the 
sentence was the subject of an appeal under section I3 Or section 
19 of the said Ordinance, be subject to such rights of appeal as 
would have accrued and to such powers of revision as would have 
been excercisable under the said Code if the sentence had ata 


trial so held been passed on the date of the commencement of this 


Ordinance. "M 

(iii) Where any such sentence as aforesaid has been altered in 
the course of review or on appeal under the said Ordinance the 
sentence as 30 altered shall for the purposes of this section be 
deemed to have been passed by tHe court which passed the original 
sentence. 

4. Disposal of ponding cases :—Where the trial of any case 
pending before a court consolidated under the said ordinance has 
not concluded before the date of the commencement of this 
Ordinance, the proceedings of such court in the case shall be void ; 
and the case shall be deemed to be transferred, ina Presidency 
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' town to the Chief Presidency Magistrate, or’ elsewhere to the Sub- 


Divisional Magistrate who may either :— 

(i) inquire into or try the case himself or 

(ii) transfer the case of inquiry or trial to any Magistrate sub-. 
ordinate to him,— : ; 
in “accordance with the Code of Criminal Procedure. 1898 
(V of 1893). 

5. Indemnity :—No suit, prosecution or other legal procee- 
dings shall lie in any court against any servant of the Crown for 
or on account of or in respect of any sentence passed orany act 
ordered or done by him whether in excerise of any jurisdiction 
or power conferred or purporting to have been conferred on him 
by or under the said Ordinance, or in carrying out any sentence 
passed by any court in exercise of any such jurisdiction as 
aforesaid". 

The question for decision is—What is the position in law of the 
applicant, having regard to the decision of this court and of the 
Federal Court in the case of Zesmari Lali Sarma v. The Emperor 
(1) and the subsequent Ordinance No. XIX of 1943 ? 

It is convenient here to state the order of this court made in 
Benwari Lall Sarma’s case*.- It was ordered : 

* * * *-Thet the convictions be set aside and that the 
applicants be released but that they be rearrested and dealt 
with in the ordinary courts according to the ordinary process of 
law. l 

. It will be for those ın charge of this case to see that these 
persons are re-arrested and brought before the Magistrate and 
dealt with : and we direct the attention of the Magistrate to the 
provisions relating to bail ın section r3o A of the Defence of India 
Rules but not ın the sense that we suggest that they should have 
In Senwari Lall Sarma’s case* there wasa charge and conviction 
under rule 34 (6) (b) (c) of the Defence of India Rules, namely 
committing a pre-judicial act—Aaence the direction as to the Magts- 
trate considering the question of bail. 

There has been a great deal of legal argument in the hearing of 
thus application turning upon the meaning of section 3 of the repeal- 
ing Ordinance. Learned Counsel for the applicant has contended 


_ that the applicant is entitled to be released as the court which tried 


him was without jurisdiction and, therefore, the proceeding under it 


*Cr, Rer. 81 of 1943 (Spl. B.) (1943). 
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including the conviction and sentence were void. He has not 
contended that it is not open to the Crown to put his client on 
trial in the ordinary courts as they think proper. That argument 
bas been reinforced in different ways by counsel who appeared for 
the applicants in the other cases. 

The learned Advocate-General, on the other hand, contends 
that the effect of section 3 of the Ordinance is to legalizs and vali 


date what has been done by the Special Courts both as to convic- ' 


tion and sentence subject to a right given to the applicant to come 
to this Court by way of appeal or revision under the Code of Cri- 
minal Procedure. 

The reply by the applicant to that argument is that if such is 
the case, the repealing Ordinance is simply giving effect and 
legality to something which the courts have declared that the 
Governor-General in Ordinance No. II of 1942 could not do under 
- the Constitution. 

Before considering the meaning of section 3 of the repealing 
Ordinance it is necessary to consider the circumstances in which 
the Ordinance was made. As from Apríl aist, 1943, the proper 
ceurts in Be ngal would, on application by a convicted person, 
declare that a conviction by a.special Court was void. There was, 
of course, the possibility of the Federal Court reveising the decision 
of the Calcutta High Court which accounted for such applications 
not being dealt with by this Court. As from June 4th, 1943, the 
whole of the High Courts in British India would be bound to follow 
the decision of the Federal Court and declare that the proceedings 
of the Special Cou: ts were void. 

It may be mentioned here that the Federal Court gave leave 
lo the Government of Bengal to appeal to the Privy Council but 
it does not as yet appear whether that appeal will be made, nor 
would the fact that the appeal made affect the position of the 
law to be applied by the Courts in British India. It was therefore 
apparent on the evening of June 4th, 1943, thata large number of 
persons, who had been convicted and sentenced bythe Special 
Courts, were ina position to apply at once-to the appropriate 
Court for the appropriate relief, and, in most cases, to be set al 
liberty either under the piovisions of section 49r of the Code of 
Criminal Procedure or, as in Zemtari Lal Sarma’s case under the 
provisions of the High Court's revisionary powers. Some of the 
persons convicted might be innocent whilst some of them might be 
guilty of serious offences against the law. 

The persons who were in prison under sentences passed by 
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the Special Courts were held in custody by the jailors under 
warrants presumably in the Form No. XXIX of Schedule V of 
the Code of Criminal Procedure signed by th» Special Magistrate 
or Special Judge who had convicted them. This warrant is given 
pursuant to section 383 of the Code of Criminal Procedure which 
provides that : 

“Where the accused is sentenced * * * to imprisonment 


.the Court passing the sentence shall forthwith forward & warrant 


to the jail in which the accused is or is to be detained. " 

On the pronouncement of the judgment of the Federal Court, 
that warrant, being issued by a Court without jurisdiction would: 
be no authority in law for jailor retaining the accused in custody. 
The result might easily be that a number of persons who had 
committed offences against the law would be entitled in law to have 
their release. It is unthinkable that the jailorewould of his own 
accord release the persons convicted by the Special Courts in the 
absence of an order either from a Court of competent jurisdiction - 


ora duly authorised officer of the Government of the Province. 


In the meantime their custody would be illegal and steps would 
have to be taken to indemnify the jailor and also the Court which 
sent the accused to prison and possibly others. Something obvious- 
ly had to be done and done quickly to give the jailor authority 
to retain the prisoners in custody until they could be dealt with 
according to law, that is either liberated or brought up before a 
proper Court or both. Such situations as the present one are rare 
and I know of no precedent for dealing with them. Obviously 
some measure had to be devised at once and the result was 
Ordinance No. XIX of 1943. In view of the circumstances under 
which, and the speed with which, the amending Ordinance was 
passed 1t would be unfair to criticise tt in the way that a statute 
might be criticised. The proper course in my opinion is [o take 
the Ordinance as a whole and in the light of the surrounding 
circumstances construe it so as to give effect to what appears to be 
ils proper Meaning. 

Sections a, 4 and 5 of the Ordinance are quite clear. Section a 
repeals Ordinance No. II of 194a. Section 4 declares the pending 
proceedings under Ordinance No. II of 194a to be void and pro- 
viges for the cases pending before Special Courts to be dealt with 
in accordance with the Code of Criminal Procedure. Section 5 
gives the right of indemnity to those. servants of the Crown who 
have passed a sentence or ordered any act to be done in pursuance 
of the repealed Ordinance. Section 3 is the difficulty. Its language 
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apart from sub-section (3) is involved. The Advocate-General has 
argued that the words in section 3 (1) " any sentence passed by n 
Special Magistrate...... in exercise of jurisdiction conferred by or 
under the Ordinance shall have the effect and continue to have 
effect ” subject to the succeeding provision: mean that the sentences 
stand good as 1f the tial had been held........ c .Completely in 
accordance with the Code of Criminal Procedure. That is a possible 
construction but certain obyious criticisms arise when that con- 
struction is contended for. 

In the first place it would seem illogical to hold past convic- 
tions good and at the same time to provide that pending proceed- 
ings shall be void as section 4 does. In the second place it would 
seem unnecessary to provide the indemnity clause in section 5 in 
the full manner therein set out though of course that might be due, 
as the Advocate-General suggested, to abundant caution. 

Where it is desired to legalize something illegally done in the 
past, the words of the legalising statute are generally very clear, 
see the case of Phillips v. Eyre (1). In that case Willes, J., deli- 
vered the decision of the Court which dealt with the effect of the 
indemnity measure passed by the Jamaica Legislature in respect.of 
certain acts done in a rebellion. Martial law had been declared 
to put an end to the rebellion and the enactment declared that all 
such acts done under it “ are hereby made and declared lawful and 
are confirmed.” At page 17 Willes, J., said :— 

“ Under these and like circumstances it seems to be plainly 
within the competence of the legislature, which could have autho- 
rised by antecedent legislation the acts done as necessary or proper 
for preserving the public peace, upon & due consideration of the 
circumstances to adopt and ratify like acts when done, or, in the 
language of the law under consideration to enact that they shall be 
‘made and declared lawful and confirmed.’ Such is the effect of 
the Act of Indemnity in question, which follows the eximple of 
similar legislation in ths mother country and in other dominions 
and colonies of the Crown. ” 

. There is nothing in this Ordinance which approaches the words 
* made and declared lawful and confirmed.” The words “ made 
and declared lawful and confirmed” are not used. The word 


“ confirmance " is used but doss not occur in the operative part of © 


the section but what might be called the side-note. In Halsbury’s 
Laws of England, Second Edition, Val. 31, under the heading 


(1) (1870) L. R. 6 Q. B. F, 
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“ statutes " at page 464 the following appears. “ The modern view 
is that these (side notes) are not part of the statute and the 
Court will not regard them. ” I think that view is correct. 

The British Parliament in 1946 had occasion to regularise the 
position with regard to certain decrees in divorces granted by the 
High Courts in India where the parties were domiciled in England 
and Scotland. The English Courts declared that such decrees were 
of no effect. The Statute of 1926 made the decrees in question 
valid and in section 3 provided that— 

“ Any order made by the Court in relation to such decree shall, 
ifthe proceedings were commenced before the passing of this Act, 
be as valid, and be deemed always to have been as valid in all 
respects, as if the parties to the marriage had been domiciled in 
India. " 

The word “valid” is not used in Ordinance No. XIX of 
1943. l 

Another example is the Decrees and Orders Validating Act 

(Act V of 1936) which is as follows :— 

“ Whereas doubts have arisen_as to the validity of certain 
proceedings in the High Courts of Judicature in British India under 
the Letters Patent erecting and establishing those Courts ; ` 

And whereas it is expedient to terminate those doubts and to 
establish the validity of those proceedings ; 

It is hereby enacted as follows :— "n 

(1) This Act may be called the Decrees and O1deis Validating 
Act, 1936: 

(2) No decree passed or order made by the High Courts of 
Judicature LM * in Bengal, Madras or Bombay in the 
exercise of its Ordinary Original Civil Jurisdiction under clause 12 
of its Letters Patent or by the High Court of Judicature at Rangoon 
in the exercise of the Ordinary Original Civil Jurisdiction ` under 
clause 10 of its Letters Patent shall be called in question in any 
proceedings before any other Court on the ground that the High 
Court passing the decree or making the order had no jurisdiction 


. to pass and make the decree or order. 


(3) Where in any proceedings concluded on or after the 26th 
August, 1935, any such decree or order has been found to be 


. invalid on süch grounds by any Court such finding shall be void 


and of no effect and the Court shall, notwithstanding anything to 
the contrary in the Indian Limitation Act, 1908 or in any other law 
for the time being in force, on application made within six months 
from the commencement of this Act by any person prejudicially , 


Vot. el HIGH COURT. 


affected by such finding, restore the proceedings at, and continue 
the proseedings from the stage reached immediately before the order 
embodying or based on such finding was made. ” 

It may be noted that in the Validating Act it was provided that 
no decree passed by the High Court should be called in question 
and that any finding that any such decree (that is of the High Court) 
was invalid on the ground that the High Court had no jurisdiction 
should be void and of no effect. | 

If the Ordinance had wished to validate the proceedings of the 

Special Court it might have used language such as is found in 
the Act of 1936 and have declared that the proceedings of the 
Special Courts should not be called in question in any other Courts 
and that any finding that they were invalid should be void and of 
no effect. The Ordinance does nothing of the sort ; it puts an end 
to the Courts and gives an indemnity for acts done therein and 
thereunder. 

The Public Suits Validation Act, 1932 may also be looked at in 

his connection. 


It is interesting to note that nowhere in the amending Ordinance l 


does the word ''conviction" occur. Conviction means, in ordinary 
criminal trials, the judicial determination of the guilt of the accused. 
Sentence is the punishment awarded consequent upon the convic- 
tion. Conviction and sentence are two different things. What 
follows from a sentence ''having effect and continuing to have 
effect?” It certainly means that the person sentenced shall do 
as he was ordered by the Court sentencing him, or that the jailor 
to whose custody he was committed shall hold him in custody or 
otherwise deal with him as the Court has directed. Does it mean 
also (as the Crown has contended) that the antecedent conviction 


on which the sentence was based is also valid? The Ordinance. 


does not say 90 interms, so that whether the conviction is valid is 
a matter of implication or inference from the words of section 3(1). 
The Federal Court and this Court have held that the- convictions 


are void so that in British India outside Bengal and parts of Assam . 


as from June 4th, 1943, persons convicted ‘under the Special Courts 
Ordinance were entitled to have their convictions qifashed, whilst 
in Bengal the same position prevailed as from April arst, 1943. To 
take away retrospectively those rights from those convicted persons 
would require legislation in the clearest possible terms as was done 
in the Validating Statutes set out above—implication or inference is 
not enough. 

.. Tf the contention-of the Crown ia;correct as to section s (1) the 
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effect is to append each sentence of the Special Courts to a notional 
trial, not a real trial, held in accordance with the provisions of 
the Code of Criminal Procedure. In such an event the sentences 
passed by a -Special Judge would be deemed to be passed bya 


' Sessions Judge, and the sentence passed by a Special Magistrate by 


an Assistant Sessions Fudge, exercising competent jurisdiction under 
the Code. Now section 268 provides that “ All trial before 

a Court of Sessions shall be either by jury or with the aid of asses- 
sors.” Ifthe Crown’s contention is right, then the notional trial, . 
to which the sentence is appended, must be one in which there is 
either a jury, or with the aid of assessors, so that there must'be a 
notional jury.and a notional body of assessors. 


We have therefore to imagine a jury or assessors in the notional 
tribunal, and we should have to regard the finding of the Special 


Judge or the Special Magistrate as the verdict of the jury or in 


some cases perhaps as the opinion of the assessors. . 

In Bengal apart from the Jalpaiguri District, Ssssions trial are 
held by a Jury except in a comparatively few cases. Trials with 
assessors are not numerous. 


Under section 418 of the Code of Criminal Procedure where 
the trial is by a jury, an appeal only lies on a matter of law. The 
result is that on questions of fact, except where the question of 
admissibility of evidence is concerned, the Court could not in 
appeal question the correctness of the conviction; thus the new 
Ordinance would appear to be giving an illusory right of appeal 
to miny of the persons convicted under tha old Ordinance. It 
must be remembered thata grave defect in Ordinance II of 1942, 
under which the trials in question had taken place, was that the 
persons tried were arbitrarily selected and some of them deprived of 
their rights to be tried bya jury. Ifthe Crown’s contention is 
correct, the Amending Ordinance would be simply covering up 
that defect and deeming that such selected persons who ought to 
have been tried by a jury, had been tried by a fury. In other words 


- it would be validating what has been declared to be invalid and 


that would be taking -place not by the specific wording of the new 
Ordinance but’ by implication. 

I turn now to section 3(2) which says : 

" Notwithstanding anything contained in any other law any stich 
sentence * * * shall * * * be subject to such rights of 
appeal as would have accrued, and to such powers of revision as 
would haye been exercisible under the said Code if the sentence 


— 
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has at the trial so held been passed on the date of the commence- 
ment of this Ordinance * * .” 

Clearly, whatever the meaning of section 3 (2) is, it means that 
the convicted persons have the right to go to the appropriate Court 
and have their sentences dealt with in appeal or revision. The 
powers of an Appellate Court under the Code of Criminal Proce 
dure are dealt with in section 423 which provides that ''the 
Appellate Court shall then send for the record of the case, if such 
record is not already in the Court. After perusing Such record 
naea “THO: COU Da ariin “deal with 
the conviction as it thinks fit in accordance with the Code. 

: The powers of revision vested in the revising Court are dealt 
with in section 435 which says : 

“The High Court or any Sessions Judge * * * may call 
for and examine the record of any proceeding before any inferior 
ctiminal court situate within the local limits of it or his jurisdiction 
for the purpose of satisfying itself or himself as to the correctness, 
legality, or propriety of any finding, sentence or order recorded or 
passed, and as to the regularity of any proceedings of auch inferior 
court * *^ ° 

and then exercise the revisional powers given to it. Clearly, 
both the Appellate and Revisional powers can only be exercised and 
based upon a perusal or examination of the record of the case or pro- 
ceeding. There is no power in the Code forthe Appellate or Revi- 
sional Court to exercise its powers otherwise than after perusing 
or examining the record of the case or proceedings. That means 
the actual case or actual proceedings. There is no power ‘in the 
Code of Criminal Procedure to deal with a notional case ora 
notional proceeding. The actual record in each case or procee- 
ding of the Special Courts is what is set out in the papers which 
form the record and those papers, in each case, disclose that the 
case was tried by a Special Court, and the Federal: Court has 
declared that such proceedings are void. 

If, on the other hand, the words of sub-section (1), viz., “The 
sentence .. ... . shall have the effect and continue to 
have the effect” simply mean that until appeal or revision the 
person sentenced shall do what he- was ordered by the Cowt 
sentencing him, and the jailor, to whose custody he was sent, 
shall hold him in custady or otherwise deal with him as directed, 
then the Apellate or Revisional Court can, acting upon the actual 
record of the case or Proceocum deal with tho case justly accor- 


ding.to law. 
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We have thus two constructions—the one contended for by 


„tbe Crown which involves in some cases illusory rights of appeal 


and revision and the other which involves the real righls of appeal 
and revision so asto enable the case to be dealt with according 
to law. I cannot bring myself to think that after the Federal 
Court had declared the invalidity of the proceedings under the 
Special Courts, as Ordinance would immediately be passed which 
meant that people illegally convicted by the Special Courts got 
illusory rights when there is another construction of tbe Ordinance 
which gives them real rights. I cannot think that the amending 
Ordinance intended that many persons convicted by the Special 
Courts before June sth, 1943, should have illusory rigbts of appeal 
and revision, whereas those being tried on June sth, 1943, should 
be given their full and real rights under the Code of Criminal 
Procedure. 

Looking at the Ordinance as a whole—as I think it ought to 
be looked at—and having regard to what it provides and what 
it omits to provide, and having regard also to the circumstances 
in which it was passed, I am of the opinion that the meaning and 
purpose of section 3 were that sentences already passed should 
continue to have effect as if they had been passed by a valid 
Court, until under rights therein given to be convicted by the Special 
Courts, those sentences could be reviewed or dealt with in appeal 
under the provisions of the Code of Criminal Procedure when 
they should be dealt with according to law. One important 
feature of that law, declared by the Federal Court on June sth, 
1943, and as far as Bengal and Assam were concerned: by 
this Court oa April arst 1943, was that such sentences were 
invalid as being based upon convictions in Courts which had no 
legal authority. 

In my opinion it isthe duty of the proper Court which has 
Appellate or Revisional jurisdiction in the areas in which these 
sentences were passed to have those convictions brought up before 
it and quashed and, further, to direct that the persons concerned 
should be dealt with according to law in the ordinary Courts 
according to the ordinary process of law, with this exception that 
where the sentence passed by the Special Courts has been subs 
tantially served the Court should direct that no further proceedings 
be taken. Where subsequent trials under the Code are held and 
result in convictions it would be the duty of the Judges passing 
sentence to have regard to the sentences passed and already served 
or suffered under the Special Courts convictions and pass such 
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new sentences asin effect give to the conc dvei persons credit 
for the sentences served or suffered under the Special Courts con- 
victions. 

Khundkar, J] :—I agree. The substantial question which 
we are called upon to decide is whether section 3 of Ordinance 


XIX of 1943 is s/fra vires, on the ground that it seeks to validate : 


something done in the exercise of a jurisdiction which the Federal 
Court held, in the case of Beroari Lal Sarma (1), to be beyond 
the powers of the Legislature to confer. 

The learned Advocate-General conceded that the words of 
section 3 (1) had the literal effect of validating convictions and 
sentences pronounced by Special Courts under Ordinance II of 
1942. At the outset of the discussion at the bar, he however 
stated in answer to a question put by me, that the ullimate object 
of section 3 was to, bring about a simple two-fold result ; firstly, 
tg continue as valid the penalty or punishment incurr ed or received 
by persons who have been sentenced in trials held under Ordr 
nance II of 1942 ; secondly, to enable the High Court to set 
aside the penalty or punishment in those cases in which the evi- 
dence which has been led against these persons would be either 
insufficient in fact or inadmissible inlaw to support their convic- 
tions, bad these persons been tried by the ordinary courts under 
the Code of Criminal.Procedure. A reading of the Ordinance 


asa whole makes it clear that these are essentially the results ` 


aimed at in section 3, but the question is whether they can now be 
accomplished after the Federal Court has, declared that the 
Special Courts under Ordinance II of 1942 had no jurisdiction. 
If the punishments cannot be given effect to because the convic- 
tions and sentences fail for want of jurisdiction, the court cannot 
ever be called upon to consider the evidence either in appeal or 
revision. 

This is not a case within that category, where, the court 
having declared the meaning of an enactment, other than a 
Constitution Act, the legislature seeks by an amendment of the 
enactment merely to alter that meaning. In Benoari Lal's caso 
(1) the Federal Court was dealing with the Governor-General’s 
legislative power and the limits of that power under the Consti- 
tution Act, and it declared that under section 72 in the Ninth 
Schedule of that Act, the Governor-General had not the power 
to vest the Special Courts constituted under Ordinance II of 
1942 with jurisdiction in the manner in which that was sought to 
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be done by sections 5, ro and 16 of that Ordinance. The argu- 
ment is that there is a fundamental.affinity between the jurisdiction 
of a Court and the sentences passed by it, so that the recreation of - 
the sentence must involve the re-creation of the Jurisdiction. To give 
legal existence to the sentences passed by the Spscial (Courts is to 
rehabilitaté the Jurisdiction of those Courts, and so what is being 
done here is to make, in a circuitous manner, the declaration that 
the judgment of the Federal Court notwithstanding, the Governor- 
Generalhas yet the power under the Constitution Act to vest 
jurisdiction in Special Courts in the manner which sections 5, 10 
and 16 of the Ordinance provided for. This declaration, oblique 
though it is, is beyond the legislative powers of the Governor- 
General, It is said that the legislature cannot bring about by 
indirect methods what it is beyond its power to enact directly, 
and the case of Board of Trustees of Lethbridge Irrigation District 
v. independent Order of Foresters (1) it relied upon in this con- 
nection. 

Ordinance XIX of 1943 makes it apparent that it seeks to give 
effect to any sentence passed in exercise of Jurisdiction conferred or 
purporting to Aave been conferred by or under. the said Ordinance 
(Ordinances No. TI of 1942) as ths trial ai which it was passed had 
been Asid, etc, Aftention is focussed on the words above set out. 
The "sentences", it is contended, are an integral part of the pro- 
ceedings in the trial and are as much an outcome of the jurisdic 
tion of the Courts holding the trifls as the convictions or the 
trials themselves. You cannot make valid & sentence pessed in. 
the-trial held under Ordinance II of 1942 withont validating, at 
the same time, the jurisdiction conferred on Special Courts by 
that Ordinance. This the Governor-General is now precluded 
from doing, and therefore section 3 of the present Ordinance is 
By this argument we are presented at once with the question 
whether, in considering the Ordinance, the Court is confined to 
the meaning and implications of the words- “sentence passed by a 
Special Judge, a Spesial Magistrate ora summary Court in exercise 
of jurisdiction conferred or purporting to have been conferred by or 
under ths said Ordinance,” or whether it isthe duty of the Court 
to look beyond those words in order to see if any, and if so, what 
effect can be given to the intention of the Legisiature as expressed 
in the Statute. The Advocate-General has strenuously contended 


(1) [1940] A. C. 513. a 
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that such effect must be given to it ag is possible and he has sub- 
mitted, as already stated, that it is possible to hold that punish- 
ments have been continued, and that a right of appeal and revision 
on evidence has been given to persong who are now suffering those 
punishments. 

In my judgment the interpretation of section 3 of this Ordi 
nance calls for the application of two well-known rules of cons 
truction. The first is that a statute muat be construed so that 
intentions of the legislature may not be treated as entirely vain. In 
Curtis v. Stovin (1), Bowen, L. J. said : 

“The rules for the construction of statutes are very like those 
which apply to the construction of other documents, especially as 
regards one crucial rule, viz, that, if it is possible, the words to 
a statute must be construed so as to give 2 sensible meaning off 
them. The words ought to be construed ''w/ res Stagis valeat, quam 
pereat” À 
In Smiths case (Inre: London Marine Insurance Association 
(2) ), Selwyn, L. J., observcd that it was not the duty of the court 
"to be astute to find out ways in which the object of an Act of the 
Legislature may be defeated." | 


The rule that Courts will presume that legislation was intended 
to be tava vires, and will not hold it to be wu//ra vires unless 
the invalidity is clear beyond doubt, finds frequent expression 
in the decisions which relate to the powers of the Dominion 
Legislatures. 

Attorney-General for Ontario v. Reciprocal Insurers (3) was a 
case which arose out ofan Act of the Ontario Legislature autho- 
rising any person to exchange, through an attorney, with persons 
resident in Ontario or elsewhere, reciprocal contracts of insurance. 
The provision was impugned as w//ra vires on the ground that it 
sought to affect acts and persons not within the territorial jurisdic- 
tion of the Province. Mr. Justice Duff said : 


"Ihe terms of the statute asa whole are in their Lordships’ 
judgment capable of receiving a meaning according to which its 
provisions whether enabling or prohibitive, apply only to persons 
and acts within the territorial jurisdiction of the province. In 
their opinion it ought to be interpreted in consonance with the 
presumption which imputes to the legislature an intention of 

(1) (1889) 2a Q. B. D. 513 (517.) 

(a) (1869) L. R. 4 Ch. App. 611 (614.) 

(3 [1912] A. C. 571, 
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limiting the direct operation of its enactments to such persons and 
acts,” 
In Valin v. Langlois (1) the competency. and validity of 


-an Act of the Dominion Legislature of Canada was raised, and 


it was stated by Lord Selborne, as appears form p. ri8 of that 
report : 

“Tt is not to be presumed that the Legislature of the Dominion 
has exceeded its powers, unless upon grounds really -of a serious 
character.” 

In. Citizens Assurance Company y. Parsons (2) the question 
whether a statute passed by the Legislature of Ontaria was 
sra vires Of its powers under the British North American Act, 
r867, had to be considered. Reference was made to a provision 
contained in'an Act of the Dominion Parliament which consoli- 
dated certain Acts respecting insurance. That provision had 
declared that each.of the provinces had exclusive legislative 
control over the insurance companies incorporated by it. The 
Privy Council said : 

“The declarations of the Dominion .Parliament are not, of 
course, conclusive upon the -construction of the British North 
America Act; but when the proper construction of the language 
used in that Act to’define the distribution of legislative powers is 
doubtful, the interpretation put upon it by the Dominion -Parlia- 
ment in its actual legislation may properly be considered. ” 

This case affords valuable guidance in the solution of the 
question with which we are here concerned. The express repeal by 


section 2 of Ordinance TI of 1943, coupled with the provisions of 


section 4, indicates that the Governor-General, in his legislative 
capacity under gection 72 in the Ninth Schedule of the Government 
of India Act, unquestionably accepted the decision of the Federal 
Court regarding his inability under that section to enact jurisdiction 
of the Special Courts under Ordinance IT of 1942 in the manner 
in which secions 5, ro and 16 of that Ordinance sought to create it. 
I cannot read the repeal and section 4, following as they did upon 
the Federal Court's decision, as anything but an implied declara- 
tion that the Governor-General had no such power under the 
Constitution Act. | l i 
One aspect of the rule of interpretation which is illustrated in 

the cases just noted is closely related to the other rule of construc- 
tion to which I shall presently refer, and it is expressed in 

(1) (1879) LLR 5A. C. 118. 

(2) (1818) L. R. 7 A. C.*96, 


Ps 
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Halsbury’s Zarms of Angland (Hailsham Edition, Vol. 31 P. 477) aca 
in the following words :— 1943. 
“The Court will lean against & construction which is opposed  Sushil-Kupar Bose 
to the intention of the Legislature as it appears from the statute, The E: l 
and if the words are’ sufficiently flexible, will adopt some other — 
construction by which the intention will be better effectuated. ” AANNAM, F. 
In &. v. Halliday (1) at page 303 of the report there appears in 
the speech of Lord Shaw a quotation from the judgment of Lord 
Selborne in Calsdonian Ratfway Company v. North British 
Raikway Company (2) :— | 
“The more literal construction ought not to prevail........... ksk 
it is opposed to the intention of the Legislature -as apparent by 
the statute, and if the words are sufficiently flexible to-admit of 
" "some other construction by which that intention will be .better a 
effectuated.” ` mE | " 
Now what is the position here? -Thé Legislaturé has said the 
sentences/pronounced in the exercise of an invalid jurisdictlon will 
nevertheless have effect. If this-is a declaration that the jurisdiction 
conferred on Special Gourts..by Ordinance II of rg42 is valid and 
legdlly capable of supporting those sentences, then no effect.of any» -_ E 
kind, however limited, eould be given to section 3. Buttheruleof  .. : 
the presumption of validity preventa the Court from inferring that mk 
the Legislature intended to make such a declaration, . unless the : a 
words of the present Ordinance lead unmistakably to that conclu- 
sion and to no other. 
The second rule of ‘interpretation which applies to the present 
case is one that is spoken of as construction ex visceribus actus—~- 
within the four corners of the Act. Coke said in-Inst. 381 b :— 
“It is the most natyral and genuine exposition of a statute to 
construe one part of a statute .by another part..of the statute,-for 
that best expressed the meaning of the makers....... and this 
exposition is ex visceribus actus.” ! 
This rule has been acted upon by the Coutts from Coke's time 
down to the -present day. In Brett v. Brett (3), Sir John Nicholl 
expressed it in the following way :— ` . 
* “The key to the opening of every law is the reason and Spirit o 
the law ; it is the animus imfonentis, the intention of the law maker 
expressed in the law itself taken as a whole. ; Hence. to arrive.at 
the true meaning of any particular phrase in a statute, the particular 
(1) [1917] A. C. 960 ( 303.) . 
(2) (1881) L, R. 6 A. C, 114 (12a. 
(3) (1826) 3 Add, ato. 
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phrase is not to be viewed detached from its context in the statute ; 
it isto be viewed in connection with its whole context, meaning by 

this as well the title and preamble as the purview of enacting part of. 
the statute. ” 

In Bywater v: Brandling (1), Lord Tenterden stated :— 

“ In construing Acts of Parliament we are to look not only at 
the language of the preamble or of any particular clause, but at 
the language of the whole Act. And if we find in the preamble Or 
in particular clause, one expression not so large and extensive in 
its import as those used in other parts of the Act, and upon & view 
of the whole Act we can collect from the large and extensive 
expressions used in other parts the real intention of the Legislature, 
it is Our duty to give effect to the larger expressions, notwithstanding 
the phrases of lèss extensive import in the preamble or in any parti- 
cular clause. ” ; : 

Jn Viscountess Rhondda’s claim (3), Lord Birkenhead said :— 

“ The words of the statute are to be construed so to ascertain 
the mind of the legislature from the natural and grammatical 
meaning of the words which it has used, and in 60 construing them 
the existing state of the law, the mischiefs to be remedied and the 
defects to be amended; may legitimately be looked at together with 


- the general scheme of the Act. " 


Now the argument here is the words of sub-section (1) of 
section 3, quoted above, render tbe provision contained in that 
sub-section s//ra vires. Bearing in mind what has been laid down 
in the decisions abovementioned, we have to scrutinise the language 
of this Ordinance and to see whether those words in sub “section (1) 
of section 3 are unyielding, or if they afford a different result when 
viewed in their whole context ; whether there are other provisions 
larger and extensive: in import, and finally what the existing state of 
the law and the mischief to be remedied were. Let us examine 
the provisions of the Ordinance from these points of view. 

Sentences which are now being served or suffered by persons, 
tried by Special Courts under Ordinance II of 1942, rest for their 
validity, and so depend for their continuance, on pronouncements 
of conviction already made by those Courts. We have seen what 
the opening words of section 3 are. But section 3, sub-section (1) 
goes on further to say that any such sentence “ shall have effect ” 
and “shall continue to have effect as if the trial at which it was 
passed had been held in accordance with the Code of Criminal] 

(1) (1828).7 B & C 643 (660.) 
(a) [1922] 2 A. C. 499. 
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Procedure.” These words are bringing about a substitution of CEIMINAL, 
the old foundation upon which the sentence rested by a new 1943. 
"foundation, vis. a trial held in accordance with the Code'of Crime Sushil amas Boss 
nal Procedure. The manner in which this is accomplished is to eee ae 
take the sentences out of the trials in which they were actually aoe 
passed, and to rest them ina notioual or fictional trial under the suadher, J. 
Code of Criminal Procedure. Whether the Legislature has power m 
to do this will be considered later, but what is now to be noted is 

that the legislature is here contriving & fictional support for the. 

sentences, ——-...... & proceeding which would be quite profitlees if 

the Legislature had meant to declare that the sentences still stood 

firmly rooted in a jurisdiction which it insisted was good. Here I 

may say that the employment of the word "sentences" in section 3 - 

is il-judged and out of place. Whatthe Legislature apparently 

intended to give life to and to continue was really the penalty or 

punishment, be it fine or imprisonment, which is now 1n process of 

being endured by persons who have been visited with such penalty 

or punishment under Ordinance II of 1942. No more than this 

was intended. Section 2 of the present Ordinance repeals 

Ordinance II of 1942, and the importance of this nowhere wanes 

Sub-section (1) of section 3 cannot resurrect jurisdiction when the 

enactment which created tbat jurisdiction is repealed. Repeal is 

the overriding intention.. It is fundamental and it has consequences 

to which legislative recognition is given in section 4, which expressly 

renders void every trial pending at the date of the new Ordinance, 

andin section 5 which indemnifies servants of the Crown for any- 

thing done under the repealed Ordinance. These provisions help 

to explain the import of sub-section (1) of section 3. The words 
-of that sub-section must be viewed in their proper collocaion and ` 

actual context. In that collocation and context, the meaning which 

the argument for the petitioners would read into them is thus seen 

to be singularly at variance with the intention which the Ordinance 

elsewhere expresses in provisions of larger import. 

Sub-section (2) of section 3 seeks to confer aright of appeal 

from, and of revision of, the sentences passed by Special Courts 

Under the old Ordinance, the High Court could entertain neither y 
appeal nor revision from the Courts under that Ordinance. There 

then came the decision of the Federal Court which declared that 

those Courts had no jurisdiction. That was the state of the law 

when the repeal was enacted. The-whole of the Ordinance was 

repealed but it was not considered desirable that punishments 

received in trials under the old Ordinance should stand defeated 
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forthwith. They should be regarded not as void, but voidable. 
Yet since the rest of the Ordinance was repealed, the provisions of 
that Ordinance which barred appeal or revision were also thence- 
forward necessarily discontinued. And so, it was thought, there 
arose the need to state and define present rights of appeal and: 
revision in respect of punishments occasioned by sentences already 
pronounced. One plain and obvious purpose of this Ordinance is 
to remedy the hardship and the anomaly which would ensue if 
punishments which have already been dealt out are to be continued 
but are to be exempt from judicial examination. This, I think, is 
how sut-section (2) came to be enacted, and it is not inconsistent 
wilh the view that the legislature had bowed to the; authority of 
the Federal Court in the matter of the jurisdiction of. the Special 
Courts. i : 


The conclusion which I have so far reached is that section 3(1) 
does not amount to-a' declaration that the jurisdiction conferred by 
sections 5, 10 and 16 of Ordinance II of 1942 was a valid "jurisdic- 
tion nor can it be said -that ‘this ‘sub-section 18 resurrecting or te 
enacting that jurisdiclion. -Ordinance Il of 194a 1s repealed, 
Pending proceedings under that; Ordinance are declared void. 
Servants of the Crown who have taken action under that Ordinance 
are protected by an indemnity. These provisions are good, The 
punishments are continued. Is this provision valid? The answer 
will, I think, depend on-the exlent to which, they may be continued. 
In my judgment section 3(1) bas, as stated by my Lord the Chief 
Justice, very clearly and undoubtedly- this operation: it extends 
the indemnity contained in secuon s to jailors if they continue 
lo hold persons imprisoned under Ordinanca Il unti a Court 
orders tho8e persons to be released, and to officers of Courts into 
which fines have been paid if they retain the money until a Court ` 
orders the fines to be refunded. Can section 3(1) go any further? ` 
Can it prevent Courts of Appeal and Revision from qüashing these 
punishments at sight without looking at the evidence at all? -This - 
is now the question. As already observed; section 3(1) has sought’ 
to do it by enacting the fiction that the trials in which the purüish- 
ments were meted out were not trials under Ordinance II of 1942 
but trials-under the Code of Criminal Procedure. In doing so it^ 
recognises that these punishments cannot for a moment stand - 
if they are founded in trials under Ordinance II of 1942. ° E 


The learned Advocate-General, in his defence of the validity of 
section 3, relied strongly on the case of Ths Trustees of the O/fama 


í 
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Roman Catholic Separate Schools v. The Quabec*Banh (1) for the CRIMINAL. 
proposition that the legislature could validate the sentences even 1943. - 
though they arose out of its own x/fra vires statute. In this case Sushil Kumar Bose 
the appellants to the Privy Council were the trustees of the Ottawa acre 
Roman Cathbdlic’ Separate Schools. They, at one time, having cn 
refused to conduct their schools according to rules made by the K**mder, J. 
Educatlon Department, the Legislature of Ontario passed an Act, 
under which Commissioners were appointed to take over the 
management of the school The Commissioners carried on the 
management, and for this purpose drew -and expended money 
standing to the Quebee and other Banks. Then the Privy Council 
declared the Act to be slfr vires. The appellants thereupon 
instituted proceeding for the recovery from the Commissioners of 
the money disbursed by them, and from the Quebec Bank of the 
amount which had stood at the c:edit of the appellants prior to 
their supersession. While this litigation was pending, the Legislature 
of Ontario passed another Act, declaring that ali payments made by 
the Commissioners were deemed to have been made at the appel- 
lant’s request, and that the liabilities were to be the liabilities of : 
the appellants. i : 
` The Privy Council held thatthe second Act of the|Ontario 
Legislature was perfectly good. Lord Dunedin, delivering the judg- 
ment of the Board said :— 
“It was frankly admitted by the learned Counsel for the 
appellants that the money spent and the liability incurred was spent 
and incurred in the carrying on of schools ina proper manner ; 
that is to say, was not in any way expended on purposes other than 
the carrying on of the Schools. The appellants cannot say that 
the money, if they had it, would not have been spent on the same 
purposes; all that they can say is that théy would have had the- 
control and spending of it. The right which has got to be prejudi 
cially affected is the right to maintain separate schools under the 
Education Acts. Now it was pointed out by the Lord Chancellor 
in deciding the Offama Corporation case (a) (the decision which had 
declared the earlier Act to be w/tra vires), that there might be cases 
where a right might be affected without being prejudicially affected. 
It will at once be apparent wHata contract there is between the 
legislation which was the subject of that decision and that in the 
present case. There the right of the ‘appellants " to conduct their 
schools was taken away. for an indefinite period." Their restoration 


(1) [1920] A. C. 230. 
(a) [1917] A, C. 70, 
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did not depend on themselves but could only be given them by 
others. They ate not restored —that legislation having been held 
to be ultra vires—but t ieir extrusion from management is a matter 
of past history which no legislation can obliterate. Nor does not 
the present legislation seek to do so. It is possible to criticise the 
woids used, but the gist of the statute is unmistakable. All it does 
is to declare that the payments made while the schools were being 
carried on by others than the appellants are good payments against 
the funds which were only raised and only available for the conduct 
of the said schools. If the contention of the appellants were given 
effect to the result would be that the schools would have been carried 
on by funds provided gratuitously by the Banks or by the individual 
Commissioners, the appellants would be in the possession of funds 
which had been destined for the carrying on of the schools in the 
past and which, as they would not now be so applied, would from 
a gratuitous bonus in their hands. ý 


Mr. Chatterjee, on behalf of the petitioners, had distinguished 
this case by pointing out that the validating Ontario Act could not 
as stated by Lord Dunedin, obliterate the extrusion of the trustees 
from management, because that was a matter of past history. All 
that the validating Act sought to acconiplish was to indemnify the 
Commissioner and the Banks in respect of the disbursement of 
moneys already expended on objects that were proper. Here 
section 3 does not indemnify anybody, (the indemnity section is 
section 5), but jt strives “to give the complexion of validity to the 
trial held by the Special Courts set up under Ordinance II of 1942 
by enacting that they are to be considered to be trials which were 
held in accordance withthe Code of Criminal Procedure. It has 
been declared that those trials were void. The void trials are as 
much a matter of past history as was the extrusion from manage- 
ment of the trustees in the Canadian case, and they cannot now be . 
obliterated or converted into imaginary trials under the Code of 
Criminal Procedure. 


This is a strong argument. Monetary liabilities may be wiped 
out if justice and equity so require. But penal retribution can 
never be permitted to issue except out of lawful trial, and criminal 
justice cannot be founded in fictional proceedings. In the. 
Canadian case it was held that the trustees’ rights had been 
prejudicially affected by their extrusion from the control and 
management of the schools, but that their rights had been -pre- 
judicially affected by the disbursements made for the benefit of 
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the schools out of the school’s funds, In the present case it is ee 
the sentences themselves which effect the rights of individuals, and 1943. 

the passing of a sentence is not something which is separable in law Sushil Eo Boso 
from the holding of a trial. The punishment is merely the carry- 


The Eme: 
ing out of the sentence, it is the necessary consequence of it. If —— 
the trial is without jurisdiction the sentence cannot stand and the TERNI) 7 


punishment may not be carried out. To engraft the sentence on a 
fictional trial would be to support it by a sham. ` 

The learned Advocaté-General contended, that what the Federal 
Court has held is, not that the Governor-Genaral had no power, 
under section 72 in the Ninth Schedule of the Constitution Act, 
to vest Special Courts in the manner in which sections 5, ro and 
16 of Ordinance II of 1942 sought to confer it. He argued that 
inasmuch as the power to legislate in section 72 includes, as it 
undoubtedly does, the power to constitute Special Courts and to 
give them, ina proper manner, jurisdiction to try offenders, that 
implies that the Governor-General has power to give validity to 
sentences pronounced by Special Courts which he had set up in 
the past. The power of the Governor-General to constitute those 
Courts was never doubted. To give effect to the learned 
Advocate-General’s argument would be to say that people can be 
punished for criminal offences: without trial, for no trial that can 
be rightly called a trial have these persons had. Legal fiction is 
& potent contrivance. Much can be accomplished by legislatures 
through its instrumentality, but I have yet to learn that where 
British jurisprudence prevails, a man can be punished for an 
offence in atrial before a tribunal that had no jurisdiction, and 
that thereafter the punishment can be validated by the supremely 
arbitrary postulation that the trial was Ne by some other tribunal 
which had jurisdiction. 

To me it is clear that these sentences cannot be sustained. 

We have heard a great deal of argument about the practical 
unworkability of sub-section (2) of section 3, at least that part of 
it, which purports to provide a right of appeal. The discussion 
at the bar revealed that this provision has not been anxiously 
handled by the draftsman. As pointed out by my Lord the Chief 
Justice the right of appeal is almost entirely illusory. But apart 
from that, the very idea of appeal is misconceived. The rights 
of appeal here contemplated are those conferred and regulated by 
the Code of Criminal Procedure, and even if we accept the con- 
tention of the Crown that a right of appeal on facts was intended, 
yet such right or rights can have no application to orders passed 
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in trials that were ad initio void because the courts conducting. 
those trials never had any jurisdiction. A court of appeal cannot 
be called upon to go into evidence when the trial itself was void. 
To press the acceptance of such rights -upon persons tried by the 


Special Courts under Ordinance II of 1942, cannot but imply 


that those courts had jurisdiction under that Ordinance. This, as 
already seen, is beyond the intention of the present Ordinance. 
In my judgment this Court, acting by yirtus of its powers under 
section 491 of the Code of Criminal Procedure, can at any time 
order the records of'any case tried under Ordinance II of 1942 to 
be brought up, and can, subject to the provisions of that section, 
quash the sentence. This court requires no power from the 
presént Ordinance to do so. As regards the rights of revision 
which section 3 (2) purports to confer, I can see no objection to 
reading this provision as meaning that the courts referred to in 
section 435 of the Code of Criminal Procedure can also, at any. 
time, call up the records of cases tried by the Special Courts for 
the purpose of quashing the sentences passed in those cases. 
There is theline of argument, already noted which insists that 
section 3 is n/m vires, and for this purpose it seeks to represent 
sub-section (2) of section 3 as importing the declaration that the 
courts under Ordinance II had jurisdicton, the decision of the 
Federal Court notwithstanding. The dialectics of this position 
are that you must gccept the literal meaning of section 3 (a)., but 
that if you do so, then the Legislature is sAying that the jurisdic- 
tion given by Ordinance II of 1942 was-a good jurisdiction. The 
answer, I think, is that we must not enter into section 3 (a), except 
in 80 far as it contains a power to call, under section 433 Crimi- 
nal Procedure Code for records of trial held by the Special Courts. 
So much of it as is meaning less and inworkable may be dis- 
regarded. In Maxwell on Statutes (3rd Ed. p. 319) the rule is thus 
put : 

“When the language of a statute, in its ordinary meaning and 
grammatical construction, leads to a manifest contradiction of the 
apparent purpose of the enactment, or to. some inconvenience or 
absurdity, hardship or injustice presumably not intended, ` a 
construction may be put upon it which modifies the LE. of the 
words, and even the structure of the sentence.? 

In this connection the following cases may be seen: In 
Salmon v. Duncombe (1), Lord Hobhouse in delivering the judg- 
ment of the Privy Council said: “It is however a very serious 


(1) [1886] 2 App. Cas. 627. . 
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Government in that behalf may by general or-special order in 
Writing direct. , 

T be validity of this Ordinance was questioned before us in the 
case of King Emperor vy Bonwari Lall Sharma asd others (1). The 
Chief Justice and Mr. justice Khundkar held that sections 5, ro and 
16 of the Ordinance were «/fra vires the powers of the Governor 
General and chat consequently che Special Courts were not legally 
vested with jurisdiction to try cases Iheld the view that not 
only were those sections invalid on the grounds stated by the 
Chief Justice and Mr. Justice Khundkar but that the entire 
Ordinance was sra mires the powers of the Governor-General 
in asmuch as the Ordinance showed, on the face of it, that in the . 
opinion of the Governor-General an emergency necessitating the 
Ordinance had not arisen at the time the Ordinance was promul- 
gated and also on the ground that the Governor-General had 
delegated to the Provincial Government.the function of deciding 
whether or not an emergency requiring the application of the 
Ordinance had arisen. The unanimous opinion of the court was 
that the Special Courts had no jurisdiction to try the petitioners 
and we set aside the convictions and sentences and directed the 
release and retrial of the petitioners according to law. 

An appeal from our decision was taken to the Federal Court 
by the Crown. The majority of the Federal Court, Rowland J. 
diss enting, dismissing the appeal. They held the view that 
unless sections 28 and 2g of the Code of Criminal Procedure were 
repealed the Special Courts of the Ordinance would have no 
jurisdiction to try cases. They held further that, notwithstanding 
drafting devices, the Ordinance by itself had not repealed these 
sections, but that it was the executive order to be passed under 
sections 5, ro and 16 of the Ordinance in respect of each case or 
group of cases that would, in fact, operate to repeal these provi- 
sions of the Code, to divest the regular court of their jurisdiction 
and to invest the Special Courts with jurisdiction to try any case 
or group of cases. They added “we are of opinion that such 
execution orders cannot in law have any such effect.” They also 
held the view that the powers of the High Court though in form 
taken away by section.25 of the Ordinance were, in fact, taken 
away only when an executive order was passed under sections 5, 
Io &nd 16. Their Lordships’ view was that the powers of the 
High Court could be taken away only by a legislature. Lastly, 
they took the view that the Govarnor-General had, by the pro- 

(1) (1943) Cr. Rer. No. 81 o£ 1943 (Sp. 1B.) 
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visions of sections c, ro and 16 of the Ordinance delegated his legis- 
lative powers to the executive in a manner which amounted to an 
abdication of his legislative powers and that the Constitution Act did 
not empower.bim to do such a thing. In the result they found that 
the Speciak Courts had no jurisdiction to try the respondents, 


Mr, Justice Rowland rejected the unanimous opinion of this Court | 


and also the view that I alone held, vis., that the whole of Ordi- 
nance If was wiru vires asthe Ordinance, on the face of it; 
showed that the Governor-General was of opinion that an emer- 
gency requiring the ordinance had not arisen at the time the Ordi- 
nance was promulgated. He has expressed disagreement wih my 
view in language which I cannot hopé to emulate. He describes 
His Excellency the Viceroy sitting in the special train and hear- 
ing the wheels humming “Emergency, Emergency", and then “No 
Emergency yet, no Emergency yet.” Then he goes on to say 

"I am not speaking in a spirit of levipy. Iam very much in 
earnest but so strong is my dissent from the line of argument I 
am examining that without some safety valve I could hardly 
restrain myself from commenting on it with undue warmth." 

A little later his Lordship obaerves : 

"Do I dream? Am I in wonderland? Have we met in 
the person of thelearaed Judge, what Lord Atkin might call a 
pew Humpty-Dumpty ? How muca over tme are the words to 
earn by meaning wnat the learned Judge says? For it seems to me 
. that the boot is on the other foot", 

I believe there is a sound rule that metaphors, like strong 
drinks should never be mixed. Such muxtures lead only to con- 


fused thinking. I must confess that the mixture of Viceregal trains, 


dreams and boots is too potent for my assimilation. 

Is it my judgment that ıs solely responsible for making his 
Lordship feel once like an over-heated locomotive with an 
inadequate safety valve drawing the Viceregal special train and 
then like innocent Alice, wondering at things she cannot under 
&t&nd ? I may have thought it was, were it not for the fact that 
the other two learned Judges, who were trained in the profession 
of law reacted differently from Mr. Justice Rowland who, in the 
words used by Lord Justice Turner of the Judicial Committes in 
the Stoaguaga case (1) "an unprofessional Judge". Their 


Lordships, the Chief Justice of India and Mr. Justice ` 


Zefrulla Khan, after setting out in great detail the arguments 
on the ‘points concluded “the contentions put forward on 
(1) (1863) 9 M. 1, A, 539» Gor, 
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Having introduced. the technique , of -likening -Judges; whose: 
opinions differ from -his-to, characters in. figtian,, Mr. Justice - 
; Rowland | will, I am. LSUre I not take jt amiss if L say thet. bis rmgoner e 
: of criticism c of points of law which he does not. appreciate makes: | 
me aia macthes. ganm, we, have, nota rą- DE of. ae 


(Oliyer T wrist Bae ba oa A ces ne ee 
Mr. Justice Rowlagd’s, judgment, Fano. of course, , hare, : any_’ 
authoritative valye, if miy.have a persuasive, value. 1 am however 
not pursgaded.. „I shall tharefore deal with the, new, Ordinance | 
from the sime  standpoiat. as that which I took yhe en examining the. 


° repealed Ordinance II. of 4943,40 and, even, at the , risk of again diss ; 
turbing his Lordship’: 8 composura L shall try, and ayoid that ver 
which Lord Atkin _dgprecates.,in; the very case from which, Mr. 
Justice E ‘Rowland sought to, draw inspjcatioa. .I refer to. the, been. 
tions ol of Lotd Atkin, waich prob ably éscaped the notice of: 
Justice Rowland. ‘They are as follows :—. i^ 

"I view with apprehension- the. attitude of, Judies. who Qn. 

mere question o of gonatrpction when faced, with claims MEE the 

Liberty of the subject ‘show themselves, more | executive minded than-, 

the executive? ' (Liversidge v v. Sir John. Anderson At) ). Mun 

“The new Ordinance avoids. sons of the “detects of , ‘the. one, it. 

repeals. | There. is nothing, on the face of it, to show , that (the 

- l Goverdor-General was of épinion that an “omergericy necessitating 
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legislativa e powem. to the executive “nor is iere any abdication of, , 


logialative powers, neve rihéléad, in ay opinion, . “one. of its „sectiops, , 

vis., section 3, is tainted with, “what I may term, the “original. un 
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:Sub-section ¢ subjects tha sentence.so. confirmed:toisuch-rights : nm 
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the Criminal Procedure Code, by, the ‘above-mentioned courts.fronr 
the date of new, Ordipance.. .Sub-section gis. im material-for..the - 
purposes of. this ca86. Lc iazieu tee 1d Loos gae BUOY ass t4 
Section 4 deals with trigla held under the old. -Ordinances which * 
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, Section-5 igdemnifies servants of the, Crown. against legal pragi 
ceedings in connection with certain acts done by them .inufhe..: 
exercise of powers conferred or. purported -to shere beam: conferred 
upon them, by- the , repealed Ordinance, - Vth cecum diy flo, Sop E. 
„ftis obvious that in the present application section, 3. (1)..ig thot 
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he i 1s gt present. ., If it dn not wo must. consider, what, rights, he; pg J 
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Ordinance purports to, deal.with such. a,sub]ect-it dq really. validating 2 
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CRIMINAL, that portion of Ordinance II which has been declared to be 


1943. xifra vires by the Federal Court. Mr. Sadhan Gupta put the point: 
Sushi Kumar Bos With great succinctness and clarity thus :—Every sentence passed 
under the old Ordinance has been validated by Ordinance XiX. 
The Emperor. ; Thore cannot be a valid sentence without a valid conviction, there 
Sen. J. cannot be valid convicuon without a valid trial, there cannot bea 
us valid trial unless there was a proper Court and there cannot bea 
„proper court unless it has jurisdiction validly conferred upon it. 
By validating the sentences passed by the Couris consti;ured. under 
Ordinance If the new Ordinance validates the jurisdiction given, 
to those courts by secuons 5, ro and 16 of Ordinance II. ‘he 
Federal Court having held tnat the Governor-General as a legislative 
had no power to confer jurisdiction on the Special Courts in the 
manner in which he had tried to confer it by the above mentioned 
sections, itis not opea to the Goveraor-General asa subordinate 
secuions, it 1$ not'open to the Governor-General as a subordinate 
legislature to enact either directly or indirectly that that jurisdicuon 
was good. 

The learned Advocate-General admits that section 3 of 
Ordinance XIX validatesevory sentence passed under Ordinance IL 
Ho further admits that by vaudaung every sentence section 3 also 
validates every conviction, but he does not admit that by validating 
these convictions the Governor-General is Yallauag sections 5, Io 
and 16 of Ordinance I. Nor doas he admit that the Governor . 
Generalis either directly or indirectly validating any thing which 
the Federal Court has declared to De w//ru vires of tne Governor- 
General as a legulator, His argument is this; It is 
true that the Goveraor-General in Ordinance II vested 
Junsdicuon in the Special Courts by a method he was not empower- 
ed to employ, but he did nave the power to vest the Special Courts 
with juriadiciuon properly. By declaring that the couvicuons and 
sentences passed by these Courts are valid the Governor-General is 
neither asserting that he has power to vest courts with jurndicuon 
by the illegal method employed by him under Ordinance Li, nor 
is he seeking to vest aay courts with jurisdicuon by such method. 
He is merely doing something which he is clearly entitled to do, 
namely, legislating with respect to a subject wach is within one of © 
the three lists of subjects with respect to which the Governor- 
General may make an Ordinance, 

In examining these arguments there is one thing which we must ` 
always remember and it is this:—Thore isa fundamental diferenco 
between 8 sovereign and subordinate legislature. No Court can 
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question the validity of a law made by a Sovéreign Legislature like 
Parliament inasmuch es it has unfettered legislative powers. Bodies 
of persons given legislative powers by Parliament are in a different 
position—they are subordinate or non-sovereign legislatures and as 
such their Acts may be adjudicated upon by courts which, ina 
proper case, may declare them to be sra vires, The Governor- 


General as Ordinance-maker is such a subordinate legislature. He‘ 


derives his legislative powers from the Government. He derives 
his legislative powers from the Government of India Act of 1935. 
Now a subordinate or non-sovereign legislature has definite limits 
upon its law-making powers. It can legislate only within the ambit 
of the powers which are conferred upon it by the enactment which 


creates it. Any law which it passes outside this ambit is w/fra vires. 


It follows from this that a non-sovereign legislature which has made 
a law "which is wrz vires of itself cannot by a subsequent Act 
declare such law or any part thereof to be istra vires, To permit 
this would be to permita legislature with powers limited by some 
other authority to enlarge its powers by its own act without refer- 
ence to the authority creating it. Now if this cannot be done 
directly, obviously it cannot be done indirectly by means of drafting 
or other devices, If authority is needed for this proposition I would 
refer to the case of Madden v. Nelson and Fort Sheppard Railway 
(1) and to the case of Zhe Board of Trustees of Lethbridge 
Northern Irrigation District and another v. The Attorney-General for 
Canada (1). These principles are obvious. and simple but their 
application in particular cases has not always been easy, owing to 
the difficulty of determining whether a piece of legislation, which 
purports or appears to do something within the powers of the 
legislature, is really doing something which is outside such 
powers. 
Now letus test the validity of the present Ordinance by the 
application of this principle. On the face of it the Ordinance 
appears to be legislating with respect to a subject regarding which 
the Governor-General has the power to make &n Ordinance. What 
this Court has to see is whether in the guise of legislating with 
respect to this subject the Governor-General is, in fact, extending 
his legislative powers beyond the prescribed limits. I shall examine 
the question first from the standpoint that sections €, ro and 16 
only of Ordinance II of 1942 are sira pires of the powers of the 
Governor-General. The Federal Court's deci sion put mony is that 

(1) [1899] A. C. 526, 697. 

(2) [1940] A. C. £13, 533 and 534. 
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anew label is being put on the bottle EER the same old 
medicine. Nothing is being really changed only a section is being 
introduced. The position therefore is not altered and on 
3 (1) remains w2'ra virer. 

- We must next examine whether sub-section (2) of section 3 
makes any difference to the validity of the section. By this sub- 
section the sentences are made subject to some rights of appeal 
and revision. The learned Advocate General very frankly stated 
that the provisions of this sub-section would have no effect on 
the validity of the section. If it was Ara vires without sub-section 
(2) it would remain s/ra vires even after addition of sub-séction (s). 
This must be so. The sentences passed under the old Ordinance 
were not invalid because they were not subject to the rights of 
appeal and revision granted by sub-section (2). They were invalid 
because sections 5, ro and r6 of the old-Ordinance were “lira 
vires and these sections were w//ra virs bacause the -Governor- 
General had in enacting them delegated his legislative powers 
to the point of abdication in favour of the executive and left it 
entirely to thé executive to vest Jurisdiction in Special Courts by 
order. This defect is not removed by sub-section (2). Section 3 
therefore remains sJ/ra vires. 

I shall now deal with some of the other arguments of the 
learned Advocate-General His contention is that in considering 
the question whether a legislature has the power to make a par- 
ticular enactment, all that the Court should do is to see whether 
the legislation is with respect toa matter included in the list of 
subjects regarding which the legislature is empowered to legislate. 
If it is in respect of such a matter, the Act cannot be stra vires. 
He invited us to forget that there was any other Ordinance except 
the present one and to focus our attention only on the point whether 
Ordinance XIX legislated in respect of a subject which was to be 
found in the lists of subjects regarding which an Ordinance could 
be made. If the Ordinance dealt with such a subject, says the 
learned Advocate-General, that was the end of the matter ; it 
must be taken to be valid ; we must not direct our attention to 
anything else. In this-connection he drew our attention to the 
case of The Trustees of the Ottawa Roman Catholic Separate Schools 


v. The Quebec Bank (1). Before dealing with this case I shall 


endeavour to show that the learned Advocate-General is wrong 

in inviting us to inflict upon ourselves an opthalmic disease known 

as "tubular vision,” i. e., the restricted vision pod & person looking 
(3) uis A. C.ga3o. 
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through a tube. In deciding upon the validity of an Act, the 
Court should look all round the Act and not shut out from its: 
view anything which may help it in determining what the Act 

really plans todo. The Court must look. to the substance and 

not merely to the form of the Act. It must consider whether 

the purpose of the Actis to do something illegal in the guise of - 
doing something legal. Ican do no better than quote the words 
used by Lord Mougham in the case of Tke Attorney-General for 
Alberta v. Ths Attornsy-Gensral for Canada (1) where the ques 
tion arose whether an Act, in form fatra vires, was in fact wifra 
vires because it was part of a “legislative plan” to do something 
which the legislature had no power to do. This is what his Lord- 
ship says at page 130: 

“The next step in a case difficulty will be to examine the 
effect of the legislation, Uston Colliery Co. of British Columbia 
Lid v. Bryden (4) For that purpose the Court must take into 
account any public general knowledge of which the Court would 
take judicial notice, and may in a proper case require to be in- 
formed by evidence as to what the effect of the legislation will be. 
Clearly, the Acts passed by the Provincial Legislature may be 
considered, for it is often impossible to determine the effect 
of the Act under examination without taking into account any 
other Act operating, or intended to operate, or recently operating in 
the Province. 

“A closely similar matter may also call for consideration, namely 
the object or purpose of the Act. in question. The language _ of 
section 92 (s), "Direct taxation within the province in order to 
the raising of a revenue for provincial purposes’ is sufficient in the 
present case to establish this proposition. The principle, how- 
ever, has a wider application. Jf és not competent either for the 
Dominion or a Province under ths eutse. or the pretence, or in the 
Jorm of an exercise of its own powers, to carry out an object which 
is beyond its powers and a trespass on the exclusive powers of the 


- other”. 


In order therefore to appreciate correctly whether the present 
Ordinance is valid it is obligatory upon us to ascertain its purpose 
and plan and this we can best do by reference to the repealed Ordi- 
nance IT and to what happened after its promulgation. | 

The case relied upon by the learned Advocate-General really 
does not help him. In fact it impliedly recognises the principle 

(1) [1939] A. C. 117, i 
(a) [18990A C. $80. . l ES ad 


Vor. 78.] HIGH COURT. 


that the potitioners are relying upon, viz., thata legislature cannot 
do indirectly what it could not do directly. The facts briefly were 
these : : 

The trustees for the Roman ` Catholic Schools in Ottwa 
neglected to perform their duties. The legislature of Ontario 
passed an Act, 5 Geo. V. C. 45, by which it appointed Commis- 
sioners to take over management of the schools. The Commis- 
sioners took over and managéd the schools for about 9g months, 
In the course of their management they dréw money from the 
school funds and spent it and incurred liabilities. Ih the case of 
Lhe Trustees of the Roman Catholic for Otiwa v. Ottwa Corpora- 
fion (1) this act was declared s/tra-vires by the Privy Council 
because of the provisions of section 93 (1) of the British North 
America Act. Section 93 provided that the Provincial Legisla- 
ture may make laws in relation to education. Sub-section (1) 
laid it down that nothing in any. such law shall prejudicially - affect 
any right or privilege with respect to denominational schools 
which any class-of persons’ has by law in the province of the 
Union. It was held that the Act prejudically affected the right 
or privilege conferred upon the supporters of the Roman Catholic 
Separate Schools of Ottwa e the British North America Act 
of 1867. 

After this the trustees were restored to the management of the 
schools and they instituted a suit against the Commissioners and 
the bank in which the school funds had been deposited for thb 
refund of the moneys spent by the Commissioners on the ground 
that the Act vesting management in the Commissioners was slira 
mes. he legislature passed another act, vir, 7 Geo. V.C. 60. 
By this Act.it was declared that the payments made by the Commis- 
Bloners were such as were necessary for the schools and as such should 
have been made by the Board of Trustees in the proper manage- 
ment of the schools. It declared further that the payments so 
made by the Commissioners should be deemed to have been made 
by them at-the request of and on behalf of the Board of Trustees 


and indemnified the Commissioners against all action for the reco- ` 


very of these sums, 
This Act was.pleaded by.the Commissioners in their defence. 
It was contended that this Act was also w//ru vires, "The Privy 
Council held.that it was not slira vires. The learned Advocate- 
General argued that the Judicial Committee merely looked to see 
whether the Provincial Legislature by the new Act had legislated 
(1) [1917] A. C, 76 
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on & subject which was within the Provincial field and being 
satisfied that it had so legislated, the Judicial Committee declared ' 
the Act to be is/ra vires. He submitted on the strength of this 
case that we should declare the present Ordinande iafra vires as 
it has legislated with respect to & subject in the appropriate list. 
In my opinion the learhed Advocate-General has misappreciated 
the decision of the Judicial Committee. Their Lordships recog- 


. nised that the Act was a measure dealing with the civil rights and 


as such "within the domain or tbe Provincial Legislature". But 
this did not satisfy their Lordships. They certainly did not 
declare that the Act must be s/m vires because of this fact. 
They examined the Act further to see whether in the guise of 
legislating with respect toa “provincial subject" it was offending 
against some other restriction imposed upon the Provincial Legis- 
lature. They examined it to see, whether it was hit by sub-section 
(1) of section 93, i. e„ whether it prejudicially affected the rights 
or privileges of the appellants. They discussed this aspect of the 
matter at length and this discussion occupies one half of the report. 
Their findings may be summarised thus :— 

(a) The Commissioners actually spent the money for the 
carrying on of the school in a proper manner, 

(b) The Appellant Board could not say that if they had the 
money they would not have spent it in the same manner. 

(c) The spending of the money may have ina sense affected 
the rights of the Board but it had not projudicially affected any 
right of the Board. 

(d) The new Act did not seek to obliterate the unlawful extru- 
sion of the Board from management which was effected by the Act 
which was declared sJfra odres, It merely declared that payments 


made duly were good payments. 


After arriving at these findings their Lordships say : 

“Their Lordships ¢Aerefore agree with the unanimous judgment 
of the Supreme Court that the statute is not w/ru ores and that 
the actions fall to be dismissed.. They fail to see that the right 
of the appellants has been in any way prejudicially affected by. the 
statute. The only way in which they were prejudicially affected 
was by the action of the former statute, which extruded them 
from the management of the schools Had they been left in 
management they would necessarily bave spent this very money 
for.the same purposes. It cannot be said to create à prejudice to 
affirm that the money was z rightly spent for the purposes for which 


You 78) — No 


Aat. 
it was destined. The same ratio applies to a liability incurred - Conant. 
by others for an equally proper purpose". - 1943. 
It is quite clear from this. decision that their Lordships did Sushil Kumar Doe 
not hold that the now Act was intra vires merely because it 
legislated with respect to a “provincial subject”. They upheld the poe Emperor ' 
Act because the gist of the statute was not to validate an .w//ra vires Sew, 5. 


law but to validate something which was done in a way which 
the Legislature could have. validly sanctioned atthe time when 
that thing was done. In this connection it is interesting to find 
what Street in his hook on 'U/tra Vires’ says with. nee to this 
case. This is what appears at page 441 : 

“This statute looks very much like the ratification ob. an ultra 
vires Act by the party guilty of it, but it is not really so. In deli- 
vering judgment, Lord Dunedin pointed out that it did not seek 
to obliterate past history, but only declared that the payments 
made for the carrying on of the schools were good payments. In 
effect it goes no farther than the Cort and. Youghal Railway deci 
sion in the case of corporations". _ 

After this Street reproduces the passage in the judgment of the 
Judicial Committee which I have quoted above. 

True, the Ordinamce legislates, in form, with respect to a 
subject which lies within the ambit of the Ordingnce-making power 
of the Governor-General, but in fact the Ordinance isin the words 
of Street the “ratification of an wra vires Act by the party guilty 
of it.” By maintaining the sentences passed by authorities illegally 
vested with jurisdiction to try cases by Ordinance II, it seeks to 
obliterate or cover the illegality of Ordinance IL "The illegality 
of Ordinance II cannot be obliterated by clothing acts done there- 
under with a fictional garb of legality mor can it be obliterated 
by giving the convicted persons a right of appeal or revision. 

In my opinion the present Ordinance is nothing but an attempt 
to keep in force by legislative devices something which the 
Governor-General could not legally bring about, The case of 
Te Board of Trustee of Lethbridge, efc. v. Tha King (1) supports 
my view. The facts were these :—"I'wo Acts which may briefly 
‘be described as Act XII and Act XIII were passed by the Legis 
lature of the Province of Alberta whereby. interest on guaranteed 
securities was reduced. Both these Acts were declared to be 
“lira vires of the provincial legislature as they legislated with 
respect to "interest" which was & subject-matter within tha exclu- 
sive competence of the Dominion legistature and in respect of 

(1) [1940] Ay C. 513, : - 
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which the Dominion legislature had already legislated. There 
was another Act which I merely described as Act II which purported 
to prohibit any proceedings in Alberta for the recovery directly © 
or indirectly of money due in respect of any guaranteed security 
without the consent of the Lieutenant-Governor in Council. 

This Act in form purported to legislate with res pect to Head 
14 Of section 9a of the British North America Act, vir, “Adminis 
tration of justice" which was a provincial subject, nevertheless it 
was declared to be #//ra vires because it was carrying into effect 
the same illegal purpose or plan of the other two kra vires Acts. 
This is what their Lordships said with respect to the Act: 

"By this method, reductions in tha rate of interest on the 
guaranteed. securities would be enforceable, regardless of the fate 
of the Act, clause 12. In other words, the Act, clause II, is an 
attempt to do by indirect means. something which their Lordships 
are salisfied the Provincial Parliament cannot do. This Board 
has never allowed sucn colourable devices to defeat the provisions 
of secuions gr and ga. Reference may be made to Lord Halsbury's 
statement in delivering the decision of the Judicial Committee in 
Maddsn v. Nelson and Fort Sheppard Ry. (1). ‘It is a very 
familiar principle that you cannot do that indirectly which you . 
are prohibited from doing directly’. Ine substance and not the 
form of the enactment in question must be’ regarded. Their 
Lordships Cannot come to any otner conclusion than that under 
colour of an Act relating to the class of subjects described in Head 
14 of section ga, the Provincial Parliament has passed legislation 
which is beyond their powers”. 

Section 3 of the present Ordinance, in my opinion, falls within 
the mischief of the general principle laid down above. 

The learned Advocate General next drew our attention to 
certain passages in Craies on Statutes (4th edition) at page Ór 4 
seg. He pointed out that a Legislature has power to make declara- 
tory Acts with retrospective effect and thereby to validate illegal 
actions or to set aside decisions of the Courts which do not appear 
to be correct to the Legislature. He contends that this is what 
the present Ordinance is doing. Here again the learned Advocate- 
General seems to ba in error. Graies was dealing with legislation 
by a sovereign Legislature—the British Parliament—regarding. 
whose legislation no question of wra vires can arise. Further, he 
was not discussing the validity of statutes at all but was merely 
classifying them, There can be no doubt thata Legislature, be 


(1) [1899] A. C. 626, 627. 
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it sovereign or subordinate, has power. to pass statutes.of this 
description. But every Act of a subordinate Legislature, be it of 
this descripion or not, is liable to be declared witra vires, if 
either directly or indirectly it goes beyond the bounds of the 
legislative capacity of that of this legislature, Whether ór not the 
present Ordinance resembles a declaratory - Act having retrospec- 
five effcct is therefore immaterial ; what we must. see is whether 
the legislature in the guiss of doing something which it may do 
is really doing something which it may not do. The learned 
Advocate-General also‘referred to the case of Philips v. Eyre (1). 
He drew our attention to a passage at page 23 and another at 
page 25. Allthat was said there was that it was open to the 
colonial legislature to pass an Act of indemnity validating certain 
actions. of the Governor of the colony and that such law could 
have retrospective effect. The case has little to do with the ques- 
tion whether a subordinate legislature can validate by a subsequent 
statute a former statute passed by itself which has been declared 
by the court to be ra virss of that legislature. It is one thing 
for a legislature to validate an illegal action done by somebody 
else, but quite another thing to validate an ilegal law made by 
itself. In the last-mentioned case the facts were these: The 
Governor of Jamaica in the course of putting down a rebellion 
did certain things. Thereafter an Act of Indemnity was passed 
by the colonial Legislature. It was held that such an Act was 
valid and would have restropective effect. 'There is a aignificant 
passage at page 17 which is as follows : | 

"Under these and like circumstances it seems to be plainl y 
within the competence of the Jegis/afwrs, which could have authorised 
by antecedent legislation the acts dome as necessary or proper for 
preserving the public peace, upon a due consideration of the circums- 
tances to adopt and ratify like acts when done or in the language 
of the law ander consideration to enact that they shall be ‘made 
and declared lawful and confirmed’. Such is the-Act of indemnity 


in question, which follows the example of similar legislation in | 


the mother country and in the dominions and colonies of the 
Crown”, 

I would draw attention to the fact that Willes, J., was careful 
to say thatthe actsin respect of which the indemnity Act was 
passed were such as could have been authorised by the legislature 
by antecedent legislation. l 

Afterthe decision of the Federal Court regarding Ordinance 


(1) (1817) L. R.6 Q, B. 1. 
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TI we must hold that the Governor-General, as Ordinance-maker, 
had no power to make a law which could subject the petitioners to 
the trials in which they have been sentenced. As such trials could 
not have been authorised by antecedent legislation they cannot be 
validated by a subsequent Ordinance. It follows that the sentenoes 
also cannot be validated. 

In these proceedings we are not concerned with sections 4 and 
g of the Ordinance and I express no opinion regarding them. In 
my view seotion 3 (t) is wu vires the Governor-General's Ordr 
nance-making powers and the other sub-sections of section 3 being 
consequential to sub-section (1) must fall with it. 

I shall now deal with the matter on the footing that the entire 


- Ordinance II was witra vires inasmuch as the Governor-General 


was not of opinion that an emergency requiring the Ordinance 


- had arisen and also because he delegated his function of deciding 


whether an emergency existed to the Provincial Government. 
There is nothing in the decision of the majority of the Federal 
Court which discourages ms from adhering to that view. In 
this aspect of the case also, section 3 of Ordinance XIX would be 
ulira vires. 

The position may be stated thus ;— There beinz in law no 
emergency the Governor-General had no power to make any 
Ordinance. Therefore he had no power to mike any law subr 
jecting the petitioner to be tried and. convicted by the Special ` 
Court of Ordinance II. . Nevertheless he made Ordinance II and 
the pétitioner was subjected to trial, convicted and sentenced.- Then - 
declares that an emergency had arisen and mikes an Ordinance 
repealing the old Ordinance but validating the sentences passed 
under it. What is the Governor-General doing in effect? Hs is 
really validating Ordinance II which he had no power to pro- 
mulgate by antedating the present emergency. By the employmant 
of drafting devices he is taking powers which the law has not given 
him, vin, the power to mike an Ordinance where in law no 
emergency exists. 

My Lord the Chief Justice and my learned brother Khundkar 
have expressed the opinion that section 3 is not sira ofres; asl 
differ from them I feel that I should give my reasons for so doing. 
The Chief Justice’s view is this: section 3 does not validate any 
thing at all. The sentence is not validated, done to make it legal 
for the jailor nor the conviction. All that section 3 has done is to 
held in custody persons convicted under Ordinance II. Such 
persons may now come to Court in appeal or revision and the 


Fad 
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Court must instantly quash the sentences as they are not based RUE 

on a valid conviction the Court passing the order of conviction 1943. 

not having any valid authority to pass any such ordér. In my Sushil Kumar Bows 
opinion the words “shall have effect" and, “shall continue to have The oe 
effect” mean that the'sentences are being validated. ‘Shall -have — 
effect” must mean “shall have legal effect”. A sentence which is Sd 
void cannot have legal effect. Itis ònly a valid sentence which 
can have legal effect. If therefore a sentence is given legal effect, 
it is necessarily given validity. Again, the fact that the sentences 
are made subject to appeal and revision presupposes that they 
are being validated subject to appeal and revision. If they were 
intended to be kept void, then there was no necessity to make them | 
subject to appeal and revision. 

My learned brother Khundkar says that the whole Ordinance- 
indicates an intention on the part of the Governor-General’ to bow 
to the decision of the Federal Court and that we must therefore 
hold that section 3 was also framed with this intention. Accor- 
ding to him the word “sentence” in section 3 really does not mean 
"sentence" in the strict legal sense. Woat the Legislature meant 
tó give life to and continue, according to him, was not the 
sentence but the penalty or punishment. Neither the sentence, 
thè conviction nor anything else he says, is validated. I must say 
“with respect that I cannot appreciate this view. If the 
puhishment is validited ‘the sentence is validated. What 
isa “sentence” but a- punishnient inflicted by a Court. | 
Even if the word “punishment” is substituted for the 
word "sentence" in section 3 (1), what would be its effect? The 
punishment is given effect to as if it were the punishment inflicted 
by a validly constituted Court. This means the punishment is 
being converted into a valid sentence of a valid Court. I agreo 
that parts of Ordinance XIX indicate that the -decision of the 
Federal Court is being accepted but section 3 is not such a part. 
Because an Act is valid in parts it does hot follow that we: must 
coristtue every section to be-walid. We must, I agree, strain in 
favour of validity—that is a well-known principle of interpretation. 
of statutes—but straining the meaning of a word is one thing and 
legislating or giving it 4 meaning that it cannot reasonably bear is 
another. The words used are “every sentence shall have effect”. - 
Now, can we say that the word “sentence” dees not mean sen- 
tence? The word has a well-known and accepted meaning in 
crminal law. Ido not think that we are permitted to give ita 
different meaning. My brother Khundkar after interpreting the 
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word “sentence” in this manner concludes that every sentence 
passed by the Special Courts must be quashed inasmuch as the 
trial and conviction remain illegal. 

If the intention of the Governor-General in enacting Ordimicn 
XIX was to have all the convictions and sentences automatically 
quashed by the Courts, he could very easily have said so, there was 
no need to declare that the sehtences should be deemed to have been 
passed in accordance with the Code of Criminal Procedure, nor was 
there any need to make elaborate provisions for appeal and revision. 

I may contrast the point of view held by me with that held by 
the majority of this Court as follows : 

I have held that section 3 is clothed in the garb of legality in 
order to effect something which is illegal, and therefore it is wZra 
sires, The view taken by my Lord the Chief Justice and my 
learned brother Khundkar is that section 3 may appear to be 
clothed in the garb of illegality but as it intends to effect some- 
thing legal it is íwra vires. For the reasons stated above Ires- 
pectfully differ from the view taken by my Lordthe Chief Justice 
and my learned brother Khundkar. 

I shall now examine section 3 on the basis that it is isra pires. 
Sub-section (1) of section 3 lays it down that every sentence passed 
by a Special Judge, Special Magistrate or Summary Court shall 
have effect as if it were a sentence passed in accordance with the | 
Code of Criminal Procedure by a Sessions Judge, Assistant 


‘Sessions Judge or Magistrate of the first class respectively, Sub- 


section (2), put shortly, says that every sentence shall be subject 
to such rights of appeal and revision asit would have been sub- 
ject to if it had been passed at a trial held in accordance with 
the provisions of the Cods of Criminal Procedure by one or 
other of the last mentioned Courts on the date on which the new 
Ordinance came into operation. The learned Advocate-General, 
when asked to interpret the word “in accordance with the Code", 
said that the words meant that the Court wil have to 
presume -that all the provisions * of the Criminal Proce 
dure Code have been complied with i.e.,- the trial have 


been held in strict compliance with the Code. If that is 


the correct interpretation, let us see what the rights of appeal 
and revision granted by sub-section (2) amount to. In the case 
of every sentence passed by a Special Judge or Special Magistrate 
the right of appeal or revision is almost illusory. Every sentence 
must be deemed to have been passed by a Sessions Judge or 
Assistant Sessions Judge at ‘a trial held in strip: compliince with 
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the provisions of the: Code of Criminal procedure. We must 
presume that the trial was by jury or with the assistance of 
Assessors. In most cases in this Province we must. presume that 
the trial was held with a jury. This means that in most cases the 
appellants will not be allowed any appeal on ‘questions of fact. 
Let us next examine to what extent there is an appeal on points 
oflaw. There being no charge to the jury the appellant will not 
be able to challenge the conviction on eny ground of misdirection. 
Next the Court will have to presume that no section of the Code 
of Criminal Procedure has been disobeyed. The appeal on the 
points of law will be narrowed down to an investigation of whether 
any provision ofthe Penal Code or Evidence Act has been infringed. 
What bas been: said above will indicate that the position of persons 
sentenced by Special Judges and Special Magistrates has been 
considerably worsened by the new Ordinance. The position with 
regard to persons tried by Summary Courts has also deteriorated 
though not to such an extent, Their right . to appeal on questions 
of fact remain but objections regarding questions of law have 
been considerably narrowed down. -If the interpretation of the 
learned Advocate-General, be accepted, it becomes still more 
evident that the new Ordinance isa mere device for keeping 
persons sentenced under the old Ordinance from obtaining any 
‘redress and for perpetuating the ilegalities committed under 
that illegal Ordinance. - 

If we do not accept this interpretation, the only other inter- 
pretation possible is that persons sentenced by the Special Courts 
will be permitted to urge that the provisions of the Code of 
Criminal Procedure which apply to trials by Sessions Judges, 
Assistant Sessions Judges and Magistrates of the rst Class have 


not been followed by the Special Courts. If this is permitted, 


sentences passed by Special Judges and Special Magistrates must 
all be set aside inasmuch as the trials were not -held with the aid 
of Jurors or Assessors, Most senten ces passed by the Summary 
Courts will also have to be set aside as it will be found that many 
of the mandatory sections of the Coda of Criminal Procedure have 
not been followed, as they were not required to be followed . under 
the old Ordinance. 

Inthe view that I have taken it is not necessary for me to 
decide which interpretation should be adopted. Having held that 
section 3 is #/frn virss, I would direct that this Rule bs made abso- 
lute and the conviction and sentence be sot aside. The petitioner 
should be set at.liberty forthwith. 


Sen, J, 
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The Court then delivered the following judgment. 

The Court :—We direct that the conviction in this cuis be 
set aside and that the applicant be released but that he be re- 
airested and dealt with in the ordinary Courts accórding to the 
ordinary process of law. It will be for those in charge of this case 
to 8ee that this person is re-arrested, brought before the Magistrate 
and dealt with. This direction is without prejudice to the powers 
of the prosecution under section 494 of the Cole of- oe 
Procedure. 

Certificate under section-205 of the Government of India Act 
is granted in pu case, 

P, S. s Rule made absolute: 
i Conv fction set aside: 


. . APPELLATE OIVIL, 


Before Mr, Justice Syed Nasim Ali and Mr. Justice 
& 7 — AE B. Pal, 


RABINDRA CHANDRA GHOSE AND QTHERS . 
: U. . 
ARUN KUMAR GHOSE AND otagrs.* 


Lease—Consiruction of—Rights of parties te contract, if can be abrogdied by 
c. settlement proceeding— Kent payable in four Msis—Cessos, when parable. 
» The rights of the parties to the contract can be abrogated by settlement 


proceedings : 
“Kumar Chandra Singh Dudheria v. Midnapere Zimindary Co. Ltd, (t) 


- followed. 


Pria Nath Das v. Ramiaren Chatterjee (a) not followed. 
Prafulla Nath Tagore v. T. C. Twéedie (3) and Sarada Prosad Ghose v. 
“Prafulla Chandra Ghose (4) dissented from. 

The Kabuliyat which is in English in thia case is nota mere oomterpart | 
of the Patta, whioh Is in Urdu. The Kabullyat in the main follows the 
provisions of the Patta; but, coming to the liabilitles undertaken by the | 
tenant it contains more. 


*Appeals from Original Decrees Nos. 84 and 88 of 1941, with Cross- 
Gbjections, against the decrees of M. Sahabuddin Ahmed Esq., Sab- 
ordinate Judge, 3rd Court of a4-Parganas at Alipur, dated the a3rd 
December, 1940. - 

l (1) (1941) 46 C. W. N. 802 (P.C); L. R. 69 1. A. 5r. 

(a) (1903) I. L. R. go Calc. 811 (P. C); A R. 3o L, A. 189.. 

(3) (199) 35 C. L. J. 14. (0 (1937) 65 C. L. J. 583. 
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Tho Kabuliyal contains the following passage: “And besides the 
Government malguzari fired for the present, [ shall be responsible for pay- 
" ment of whatever new abwab oc now révenue in respect of the sald lots may 
be fixed or Imposed by Government according to law or under orders of the 
officers of the time and Mahantji has nothing to do with the same”, and: 
the Patta “Aur siwai malgurari sarkari muainai hal ke jo abwab jadid yia 
malguseri jadid” : i 
The plaintiffs contend that the words ‘Malguzari jadid’ or now malgaxari 
mean and refer to the revenue that will be settled after the then period of 
settlement and therefore the defendants are liable to pay the entire amount 
of the revised revenue; the words ‘malguzari jadid’ read with the words ‘Aur 
siwai malguxari sarlari muainai hal ke’ and “And besides the Gorernment 
. malguzari fixed for the present" make tho defendants liable to pay the excess 
amount of the revised rovenue. 

The defendants contend that the word ‘jadid’ meaning ‘new’ means 
and refers to a new kind of revenue and not to any frest settlement of the 
same kind of revenue i 

Held, that under the terms of the lease, the dias bene the 
amount of revenue now settled for the estates and the amount of revenue 
that was payable for the estates at the date of the lease shall have to be 
borne by the tenure-holder. 

The liability to pay ceses arises only when they become due under 
the lzw. d D cea in the lease will not 
apply to cesses. 

Appeals by the Plaintiffs . 

Two suits for rent of a tenure for two different periods. 

The material facts appear from the judgment. , 
Dr. S. C. Basak, Messrs. Hemendra Kumar Das, Surajit 


Chandra Lahiri (for Mr. Ramendra Chandra Roy,) and Sailendra. 


Nath Banerji for the Appellants 


Messrs, Gunada Charan Sen, Anilendra Nath Roy Choudhury, 
Gopendra Nath Das, Jitendra Kumar Sen Gupta, Prasun Chandra 
Ghose, Topendra Kumar Pal, Bepin Chandra Basu and Narendra 
Nath Mitra for the Respondents. ) 

The following judgment was delivered : 

These two appeals are by the plaintiffs. in two suits. for the 
recovery .of arrears of rent of a tenure for two different periods. 

F. A, 84.0f 1941 arises.out-of the Rent Suit N o. 4 of 1939 of 
the Court of the Subordinate Judge, 24 Parganas for the arrears of 
the last three kists of 1342 B. S. by the four sons of the late Sir 
Charu Ghandra Ghosh. . 


F. A. 85 of 194r arises out of the Rent Suit No. 5 of 1939 


of the same court for the arrears of the years 1343, 1344 and 1345 
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* B. S. by the eldest son only as in the meantime by a partion amongst 
, brothers he alone became the proprietor of the relevant - estates, 


The tenure in question.is in respect of the lands of the two 
Estates bearing Touzi Nos. 1490 and 1491 of the 24 Parganas 
Collectorate. 

These are temporarily settled Estates in the Sunderbans. 

It appears that these Estates were at first settled in perpetuity 


- in 1834 by the Potta No. 74 of 1st September, 1834, corresponding 


to 17th Bhadra, 1341 B. S. 

Sunderban Grant Rules were revised in 1853. Hitherto increase 
of revenue had been the parmanent object. That principle 
was now abandoned and speedy reclamation was declared to be 
the paramount object, Keeping that object in view, the Governor - 
accepted the terms offered by the grantees with two modifica- 
tions : ) 

(1) that conditions of progressive clearance should be insisted 
On, 
AND 

. (2) that the full assessment of a annas instead of being in 
perpetuity should be for gg years, after which grants should be 
liable to re-assessment on moderate terms, proprietorship and the 
right of settlement remaining ‘with the grantees as in estates not 
permanently settled. 

* It was also decided that the existing grantees would be allowed 
the option of throwing up their leases and taking fresh leases for 99 
year. under the new rules, lands already brought under assessment 
being subjected to the full rate of 2 annas. 


-It appears from Exs. K and K (1) that in 1857 the grantee of 
the settlement in respect of these estates exercised the option of 
throwing up the perpetual lease and of taking a fresh lease for 99 
years under the grant rules of 13853. This period of 99 years was 
computed from the commencement of the earlier settlement and 
was thus to end in April 1933. 

The grantee of this fresh settlement for 99 years was one 
Nazimuddin Sarkar. By the year 1870 the estate came to be owned 
by one Mohunt Joyram Gir of Mirzapur. 

In 1877 the said Joyram Gir granted to one Prankissen Sen 
& kaemi mourashi tenure of the lands of these estates. The 'potta 
granted by Joyram Gir was in English and was executed by him on 
r3th June, 1877 


~ 
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A certified copy of this potta is Ex. N (2) in this case, The 
Kabuliyat by Prankissen was in Urdu and waa executed by him on 
and October, 1877. 

' This Kabuliyat is Ex. r in the case. Its English translitera- 


1943. 
ww 
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tion is Ex. F. We got the document translated into English by Arun Kumar Ghose. 


the Court translator. Both these documents were registered on gth 
October, 18,7. 

By successive transfers the late Sir Chandra Madhab Ghose 
became the holder of this tenure in 1900. The present defen- 
dants are some of the descendants of the late Sir Chandra Madhab 
Ghose who got this tenure on partition amongst his several heirs. 

The Estates also changed hands and by successive transfers 
they came to be owned by the late Sir Charu Chandra Ghose some- 
time in 1908. 

. Settlement operations under Part II of Chapter X of the Bengal 
Tenancy Act in respect of these Estates took place during 1931-32 
and resettlement of the revenue was finally made by the aand. 
August, 1932, for another period of: 30, years from rst April, 1933, 
with Sir Charu Chandra Ghosh. 

Old revenues of the Estates 1490 and 149r were Rs. 9-3-8 and 
Rs. 434:2:8 respectively. 

The new revenues now became Rs. 428/- and Rs. 3734/- respect- 
tively. ` 

In the above proceeding under Part II of Chapter X of the 
Bengal Tenancy Act, the rentof the tenure was settled at Rs. 
7,660-6-o with effect from the 1st of April, 1933. l 

This rent was settled by the Revenue authorities practically 
with the consent of the parties and on the basis of the terms of 
the lease of 1877 as then understood by.the parties aud by the 
Settlement authorities. The rent thus settled was not challenged 
by any suit under section 104 H, Bengal Tenancy Act. On the 
other hand the defendants amicably paid rent at that rate upto 
Falgoon 1341 B.S. 

Sir Charu Chandra Ghosh died on the roth September, 1934 
and the tenure holders having defaulted in paying the rent, his 
heirs, the four plaintiffs in the present Rent Suit No. 4 of 1930, 
instituted the Rent Suit No. 1 of 1936 in the ard Court of the 
Subord inate Judge at 24 Parganas for the recovery of the arrears 
of rent for the period from 1341 B. S, up to agth Poush, 1342 B. S. 
(14th April 1934 to r4th January 1936). In that suit they claimed 
the rent at Rs. 7660-6-0 as settled by the Revenue authorities under 
Part II {Chapter X of the Bengal Tenancy Act, 
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The defence infer ala to that claim was that the defehdants were 
not liable to pay the rent settled at the Settlement proceeding ‘and 
that their liability in this respect still remained to be determined 
by the terms of the lease. Their case was that by the ‘terms of 
the lease they were liable to pay a fixed rent of Rs. 4500 per 
annum only. 

On these pleadings an issue was raised in that suit'in the 
following terms : 

‘What is the amount of annual rental payable in 1 ‘respect of the 
Jama claimed to be in arrear ?” This was-issue No. 2 in that suit. 


The learned Subordinate Judge held 
I. That the law was well settled and it was this that the géttle- 


. ment proceedings could not bs held to have abrogated the rights of 


the parties to the contract : 

2. That on a proper construction of the Potta atid ‘the 
Kabuliyat the plaintiffs were not entitled to recover rent at more 
than what was stipulated in the Potta and the Kabuliyat, i. e. at 
more than Rs. 4500 a year. a ' 

In support of his first proposition the learned Subordinate 
Judge relied on Prtyanath Das v. Ramtaran Chatterjee (1), 
Prafulla Nath Tagore v. T. C. Tiwesdis (a), Rai Satimdfamat 
Chowdhury v. Rai Jatindranath Chowdhury (Ex. C.) and Sarada 
Prosad Ghose v. Prafulla Chandra Ghosh (3). 


This decision of Subordinate Judge was given on roth. 


April, 1937. 
The plaintiffs thereupon preferred an appeal to this Court. This 
was F. A, 182 of 1937. we 


In this appeal the High Court algo held that the resettlement 
ef rent in 1933 would not aflect the contractual rights and obliga- 
tions of the parties derived from the contract of 1877. 

As regards the defendants’ liability under the terms of the 
contract the High Court left the question open and maintained 
the decree at Rs. 4300 only for the period in question in that 
guit. 

The decision of the Higie: Court was given on 14th Feb- 


ruary 1939. 
It may be noticed here that the views of law taken by the courts 


in this case have recently been found to be erroneous by the Judi- - 


(r) (1903) L L. R, 30 Calc. 811 (P. C.) ; L. R. Jo L A. 159. 
(a) (1921) 35 C. L. J. 14. 
(3) (1935) 65 C. L J. 583, 


o 
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cit) Committeosin another case, ‘namely, "in. Kumar Chandra Singh um 
Dudhoría v, Midnapore:Zemindary Co.,Ltd., (1). This decision'of 1943. 

the Judicial Committee.given: on 18th. December, ^rg4r, ‘has ‘how’ Rabihdra Chandra 
settled the law in this respect and may bs taken to -have overraléd: HM: 

the decisions referréd to above. Arad’ Ktutiar Gobo 


However that be, after being defeated in the above manner in 
their‘claim-on the basis'of the Cadastral:'Survey record the plain- 
tiffs instituted the present suits on the 17th April, 1939, claintihg: 
rentsiat Rs: 8168-9-8 per'year, asserting that under the terms of 
the lease this sum ‘willbe thé amount of rent annually ‘payable for 
thé;tenure. 

"The'cabe of the’ plaintiffs is ‘that’ dader the''terms of the lease,’ 
bésides the sum of Rs: 4500 named therein,' they are entitled to ^ ~ 
have the excess of the revenue settled at "the resettlement of’ 1933- 
over the old revenue. 

From the'flgures given above it will eye that this excess is. 
Rs. 3668-9-8. 

‘The plaintifs claim the rent at Rs. 4500 + Ra. m 9-8 i: e: 
at Rs, 8168-9-8 per year-or, iri the alternative, rent at Rs. 4500 per 
year and money at Rs. 3668-9-8 per year under the terms of the 
contract coritained in the lease. 

The defence inter alia is 7 : 

T. "That on a proper construction of the lease the rent of the 
tenure is fixed in perpetuity and the’ fixed rent is Rs 4500 only 
per yenr. 

^s». That the defendants nre not liable to pay any sum on 
account of the additional revenue DE in addition to the sum 
of Rs. 4500 ns rent. 

"That the iain ane ; not liable to bear the additional’ 
"a uidet the terms of thé contract &ontained in the lease. 

4. That the defendants are entitled to" a set-off in respect of 
the excess payment of Rs? 57007 mide by them for the period from 
agth Magh 1349, to t4th Falgoon 1341 B. S. 

The ptindipal dispute now id about the terms of the lease of 18497. 

As has been stated above, the terms of the lease are contained 
in two documents : namely the Potta in “English executed on 13th 
June, 1877, and the Kabuliyat in Urdu executed on and' Detbher, 
1877, both registered on gth October, 187. 

It seems that the then proprietor. of the estate’ ‘did "not-khów 
English and hencé thougl he had to exécute Potta in English, ze 
took the Kabuliyat in Urdu, his own language. | / 


(p (1g4t) L, R. 69 L. A. $1; 45 C. W. N. 802 (P, C.) 
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In any case the Kabuliyat in this case is nota mere counterpart 
of the Potta. The Kabuliyat in the main follows the provisions -of 
the Potta ;. but, coming to the liabilities undertaken by the digis 
it contains more. 

As has been stated above, the Potta is. Ex. N (2) in this case. 


Its relevant terms are: “I, of mj own free will ....... — grant . 
a perpetual lease for generation after generation......... commencing 
from Baisakh 1284.........t0 Prankissen Sen............ on condition 
of his agreeing to pay as rent in the first year......... two thousand 
and five hundred rupees (Rs. 2500), in the second-year ........ Pecans 
three thousand five hundred rupees (Rs. 3500) and in the ard 
FORT oc and for all future years a fixed and invariablesum 


of four thousand and five hundred rupees (Rs. 4500) per annum 
for ever. In order to secure: the payment of the said sum of 
money, you the said lessee, do cause to be executed security bond 
hypothecating property. to the value of four thousand and five 
hundred rupees (Rs. 4500) for my satisfaction within a period of 
three months. I do hereby execute this Istimrari Potta in your 
favour on the understanding that out of the said annual rent due 
to me, you shall pay the Government revenue and road-cess to 
the Government Treasury in accordance with the instalments fixed 
by the Government and send me the Dakhilas and the remainder 
you-shall pay to me by four equal instalments without raising . any 
the least objection as to the occurrence of vee inundation... 
You do TUM necessary repairs to all the aiin drains, pom 
canals and boundary pillars .. 
You shall bear the costs of ind be held apab for all disputes 
connected with the boundary pillars aad dssides the land revenue 
whatever new cesses will be imposed by Government under any 
law on the said lots shall be borne by you............. MOERS 
During your incumbence as lessee should any. expense of any 
kind'connected with the seid lots be incurred by me, you shall 
make good the same... ks eEoe i eus ea UV E unc Eds 

The relevant portions of the Kabuliyat read thus “......,.. 
So hum muquir bakhoshi —o— ri zamundi apni thika istimarari 
lathai mazkuran ka ipfidai shuru mah Baisakh, 1284  Fasli 
menmubliagh do hazar panch sau rupea o dusre sal............... 


mubbgh tin hazar panch sau rupea o tisra sal............0 sal hai 
ainda wastey duami naslan bad naslan ke char hazar pan sau 
rupea ke buzaria... ... “eae 


O igrar karte hain-o- likhdetey sin: ie ae zare Tu 
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musharrehai sadar ke  ssa/rwsari sarkar-mal-o-sarkaun khazxanai 
sarkari men quist baquist dakhil karke  dakhilz uska ; pas 
Muhantji ke bheja karenge o Vr zare majura char quist 
men baquist muswai bilahi chak............ eae ko ada kia 
karenge.. ... . eee, gee 

O Kharcha adaig "Bum mdr xs bai aur des pc 
malgusari sarkari wewaimai hal ke: jo abwab jadid yia malgurari 
jadid Government se nisbat lathai mazkuran quannan yia bahukme 
hukkam waqt quaim hobey adai uska mutalliq hum mugir ke 
hai-o. Muhantji se kuch wasta nahin. Hum magir mubligh 
char hazar panj sad rupea sgalan  brabar husb  iqrar-o-aqsat 
mufassela zail brabar ada kia karenge.......e eere ———À ond 

The accepted English translation of the Kabuliyat renders 
the relevant portion thus : 

“Therefore, I the executant, of my own freo will and &ccord 
take a perpetual lease of the said lots through my father and 
under his supervision, commencing from the beginning of the 
month of Baisakh r284, Faslı Bengali, upon agreeing to pay 
Malguziri cent; in the manner following: In the first year, 1284 
Fasli, the sum of Rs. a509/- Two thousand and five hundred 
rupzes, in the second year, 1285 Fasli, the sum of Rs, 3500/- 
Three thousand five hundred rupees, in the third year, 1286 
Fasli Bengali, and in the succeeding years, in perpetuity and 
generation after generation Rs. 4500/- Four thousand and five 
hundred rupees and upon agreeing to pay the annual Jama (rent). 
And in order to assure payment of the said annual Jama, I shall 
get a separate and regular deed of security executed by a reliable 
surety within three months mortgaging properties worth Rs. 4500/- 
free from encumbrance and liability of any kind to the satis- 
faction of Mahantji and get the same completed. I further, 
agree and give in writing that out of the above mentioned amount 
of consideration I shall pay the Government revenue and Road 
Geas into the Government Treasury, instalment by instalment, 
and shall always send the Dakhilas thereof to Mahantji, 
And I shall pay the balance of the consideration to Mahantji 
in four equal instalments, year by year, without the least. excuse 
of drought, flood etc. and earthly and heavenly calamities.”....., 
"I, the executant, am and shall be responsible for all the suits. 
in respect of the boundaries and limits and shall be liable for the 
costs thereof And besides ths Govsrament Malgusari (revenus } Axed 
for the present. I shall be responsible for payment of whatever new 
Abtoad (cesses) or new revenus in respsct of the said lots may be fined 


$35 
Civit. 
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by Governssent . according to. law. or. wader. orders of. the officer of: tha: 
time and. Mahantji: hasa nothingoto. do.: with the same... I,. the» 
executant, shall, always:pay the.sum of rupees. four thousand and’ 
five. hundred regularly... every year according. to. promise: andr 


. according to. the instalments detailed  below"......"If Mahantji.. 


inqurs any expense.in respect. ofthe- said:lota during the- period. 
of. (my) r possession, ai apa T, . the, executant,- shall, ab: 
Onge: pay. Up the: sume? cee Dedie cccrevebccarcascectacnssccasssescncans._ 
tx Tt will ee eee this *¢onnection. to~ notice- how - the’ 
ptesent^ partiés" themselves‘ understood: - ther respeciivo legal: 
positióB5- under- these terms'of the ^Potta-and- Kabuliyat. - In the : 
proceedings: under--Part -IL;.Chapter X -of- the -Bengal Tenancy 
Act in respect - of these -estates, Surendranath Ghose, the prode- 
cessor of the present defendants, took objection -to ‘the rates - 
of rént proposed to-be ‘assesséd forthe tenure; His “petition ‘of 
objection: is Ex: -6.in-+this case -and it is dated 15th April 1932” ' 
Fo -this petition; parais, he said': “bat upon a proper construc- - 
tiom of the- Potta and- Kabuliyat executed before the commen- 
cement of the- Bengal Tenancy’ Act of 1885, your petitioners 
as tenure-holders-are entitled to the entiie rent payable to the: 
propnetor- subject -to-the paymient-by them.to tbe said ‘proprietor 
the-stipulated annual rent of Rs- 4500/- (Rupees four: Do 
end- five--hundred -only): fors the two estates Nos; 1495 and: 149r ' 
óf-the: 24 Parganas Collectorate and ths aditional revenues assessable - 


. under the present resettlement.” Surendranath Ghose was the thén 


tenure’ holder.- ‘The then proprietor -of -these estates was Sir 
Charu Chandra-~ Ghose,-and' his view is to be found‘ in’ Ex. 
Ay his letter to tho- Assistant: Settement Officer dated a3rd ‘March 
193a. He suds- "Isam entitled--under the lease (referring to 
the Potta- dated-13th~June, 1877) to-a net sum of’ Rs. 4500/- 
per annum and-it-is provided: in the lease that in the event of’ 
a fresh settlement’ by Governmeat- of the Malguzari ot revenue in- 
respect of the said lots, my. ao would be EEUU M. ae 
pape of the aol 


The Assistant Siddomant Officer's . order on Tte 
cane, Ba. Bin this case, It ig dated rsth April, 193: . Tha: 
Aspigjanp, Settlement Odicer quotes- from, tng, leases, and. says 
“Fiom thg avove two extracts. it is clear that the- stipulated; 
profit. dexiyed bythe present.objector sir Charu, Ghandra, Ghose, 
after, deducting revenue, and Road: Gëss, from: the "stipulated . rent 


. of he tenure holder will remain intact eyọn at. the tima of, resgttle: 


l; ae ' ' 
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ment,. The-tenure holder represented: by. Mr. S. Ka Roy. Ghow- 
dhury, Adyocate, also agrees.to the,proposition- Hence. it is direc- 
ted that the increased amount, of; revenue. will be added tq: the 


existing rent. of the tenure holder and the, resultant. rent: will be the, 


new.rent of the tenuge holder. , The revenue, will not be jeopardised 


by.such arrangements. as- agreed upon: between the parties. and-I, 


accept the proposal". 


The Assistant Settlement, Officer's order on the objection of the 


lenura holder is Ex. 7 in this case and it ig of the.same date. 
After stating the grounds of objection the officer; ordered: “As 
. regards ground No. 1 I:have dealt.with the, terms of. the contract 


in connection with.objection No.1 fled: by Hon’ble Sir Charu. 
Chandra Ghose, As -ayreed upon, between the parties the stipulated 


net profit. of tae, lessor Sin,;Chara Chandra.Ghose will be. minimised 
aud fhe increased revenue toti} be paid. by..the objector, This is 
according to ihe proposals of. both the parties " 

So the decision as to. the rent payable by the. tenure holder in 
the. proceedings ua der part Il, Chapter X of the Bengal. Tenancy 
Act.was arrived at on, the agreement of the parties. and as .ex- 
plained: by, themselves. The order was by the consent of. the 
parties and on the basis of the rent:thus settled for the tenure the 


revenues for the estates were. settled.and Sir Charu Chandra. Ghose, 


took settlement thereof for another period of 30 years: Ex A, 
Aa, A3, and Ex. L r.(Order r5). So at. least in this. case the 
Settlement Officer did not, disregard or alter the contractual rights 
of the parties. He felt that he was bound to regard the terms 
and to give effect to them Hoe. gave effect to his view of such 
terms which completely éorresponded with the, views of the par- 
ties themselves — — 

. Even after the resettlement —M€ the parties did not 
resile from this position for some time, as will appear from Ex. 10, 
19 (a) apd ro (b) in this case ag also from the admitted fact that 
payments by the teauce holder were made on the footing | of the 
rent thus settled. ] 


It is difficult to see why after ali this a dispute like the - present - 


arose between highly respscmble persons like the parties to 
the present litigation, But somehow the disputs "arose and the 
matteriis before us for our decision as to the terms of the lease 
oí:1877. 

The whole controversy centies rotnd the following — 
the Kabuliyat: "Aud besides the Government. Malgusari fixad 
fos-the: present, I, shall. be responsible. fos, paymont. of..whafeyet 
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new aéwad or new revenue in respect of the said lols may be fixed 
orümposed by Government according lo law or under orders of : 
the officers of (he time and Mahantji has nothing to’ do with- the 
same”. IL is not disputed that whatever liability was undertaken 
by this clause was undertaken over and above the sum of - Rs. 4500 
already fixed. The controversy is about the meaning of the 
words “new revenue" used in this clause—whether these words 
refer to the revised and re-settled revenue and mean the. àmount 
iu ‘excess of the present revenue or whether they mean and refer 
to-a new kind of revenue. The Urda words are: "aur siwai 
malguzari sarkari muginai hal ke jo adwad jadid yia malgwsari 
jadid Government se misbat lathai markuran qununan yia be 
hukme hukkanr waqt quaim hobey.. ens» There i8 no dispute 
that the word 'jadid' means ‘new’ The plaintiff contend that the 
words 'malguzari jadid' or ‘new malguzari mean and refer to the 
revenue that will be. settled after the then period of settlement. 
According to them these words standing by themselves would 
have rendered the defendants liable to pay the entire amount of 
the revised revenue. But the words “Aur Siwai malguzari sarkari 
muaingi hal ke" “And besides the Government malguzari fixed 
for the present"—Treduce this liability and the words “malguazari 
jadid” read with these words make the defendants liable to pay the 
excess amount of the revised revenue. ; 


‘The defendants on the other hand contend that the word ‘jadid’ 
meaning ‘new means and refers to a new, kind of revenue and not to 
any fresh settlement of the same kind of revenue. 


Before the learned Subordinate Judge the defendants ‘conten- 
déd that the words “abwab and malguzari” inthe Kabuliyat were 
equivalent to the word "cess" as used in the corresponding clause 
of the Potta. 

The learned Subordinate Judge held : 

1. that during the Mughul period the word ‘malguzari’ was 
taken to mean all kinds of collections from lands. 

a. that the word malguzari acquired the restricted meaning of 


land revenue pure and simple as opposed to ‘abwab’ or ‘cesses’ 


since after the year 1793. . . 
.. § that the word 'malguzari' appeared in- the kabuliyat in 
several places and everywhere else it admittedly conveyed the 
meaning of either land revenue or the rent. 

4. - that-under the clause.in the lease the tenant nidora to 
pay new cesses (jadid abwab) and new revenue (jadid malgusari), 
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besides the reveuue that was payable by him on behalf of the oiim 
landlord in terms of the first item of the convenants. 1943. 

5. that the words ‘jadid malguzari’ (new revenue) should be Rubjadra, Chandra 
taken to mean a revenue that has not been already assessed ; and M 


having regard to the subsequent words in the term, that is “imposed Arun Kamar Ghose 
by Government or order of authorities of the time, the words 

should mean ‘imposition of revenue under a head not yet known to 

the parties to the contract 

6. (a) that the words cannot be taken to mean the revenue 
that was to be assessed upon re-sattlement of the estates 
apparently according to the. law that was in force at the time of .the 
contract, 

(b) that the word when- used with revonue should b: inter- 
preted as revenue that might be imposed under a new law or . 
order and under heads diffsrent from the head of the existing 

revenue. 

(c) that “it is not necessary to trouble our mind with the ques- 
tion whether new heads of revenue other than the land revenue are 
possible to exist". 

7. that though the reassessed revenus was termed new revenue 
in the final report in the resettlement proceedings it wag in fact, 
an enhancement of the old revenue for all intents and purposes and 
cannot under any circumstances be taken to be new impositions 
as contemplated in the covenants of the lease. 

The learned Subordinate Judge therefore concluded that “by 
the undertaking to pay new revenue the tenant made himself liable 
to pay any revenue imposed by any future law undera new head 
other than the head of land revenue” and consequently he was not 
liable to pay the excess amount of the revised revenue over the old 
revenue. 

As we have pointed out above, the dispute relates to the meaning 
of the words “aur siwai malguziri sarkari muainai hal ke jo ama? 
jadid yia malgwszari jadíd, ..... eese" 

The word ‘Siwa? means ‘besides’, ‘except’, ‘over and above’. 
It further means ‘any addition to the standard or customary revenue, 
whether as an increase of the amount or in the shape of a new or 
additional ceas or impost. . - 

The word ‘Mal’ is Arabic and means ‘wealth’, property, ‘reve- 
nue’, rent derivable from land. It means the, full land revenue. 
In India it was used for the public revenue from any source what- 
ever, but more specially for that derived from land,'to which 
sens, R3 2 fiscal tarm, it is now restricted, or the reyenue claimed 


'Rabindra Chandra 
"Ghor 
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‘by the Government from tthe prádüge ot Tun laids r iru 
Glossary) | b 

Malgusart- means: perenus Tem ‘payment’ of and 
revenue. 

-It'is a term also applied to assessed lands, or’ to -land# piyltig 
révenue to Government, also ‘the rent of iid lands ¢ ! Fifth 
Report. 

The word ordinarily means revenue .and' hot .Teht, EKAN 
Chatira Kumari Devi y. W. W. Broucke (1). 

‘No doubt tbe word ‘malguzari’ ‘during -the ‘Moghul Sed was 
‘solnétimes used'in a comprehensive sense. But -the itéms other 
than the land revenue were also designated by the word -@b#ab’. 
The word ‘ibwab’ is-the plural of ‘bab’ which’ is equivlent^to a 
head, an item and nfeans itéms of taxsfion. When "the: Moghul 
aüthorities'desired to Ibvy hn additional sumj'tlie- usual: way of. 


accomplishing their object’ was, not by increasing the- original 


amount‘of the land revenue 'proper ‘but by imposing a tax. for 
soine/particulaf/purpose. Such ptirposes were -numerous ànd ‘the 
consequent imposts were also numerous, such as chauth maratta, 
abwab- faijdari, | abwab-rahdari, charge for Khilsts, khal naévisi 
etc. eic ‘All these 'impósts might go by’ the- name 'malgurari": 
But when' in the same passage we find the use of -the words “abwab’ 
aid’ ‘malguzari’ both! the word ‘malguzari’ fnust be taken as'uséd 
in contradistinction to--the: other’ ord’ ‘Abwal’: and’ “Malguzarii 
must be taken in'it$ strict and appropriate sense,of ‘land revenue! 
only; Furtler-thd year 1877 was nane removed’ from the Moghul 
period. ` t 
Jadid—means 'new', ‘mođem’, 'recent, - 

- "The words ‘Jadid’ does not‘ excludet he conception’ of ‘newnsa 
on account ofan addition to the amount or on account -of "ihe 
revision or newness of the settlément. On nthe other ‘hind ‘reading 
with the words “siwai malguzari....... hal-ke”-/the wotds 
“malgurari jadid” will most d ances am additión to’ the 
amount of revenue payablé at the date of! thé’ Kabuliyat. - Cëftáiniy 
‘Jadid’ inclides ‘new kind’ ‘also ; ‘but: newness’ ‘denoted by -the 
term is not confined'to' newness. in ‘kind only. Tt 'ihclirdes hew- 
ness in amount and in settlement as well whether such revision 
be under the ‘existing law or under any future aw. This, ‘to! us, 
soéfnsto be the plain'rnéaning of the words atid reatiing the docu- 
mënt as a whole we are of opinion‘that ‘this was also ‘the intention 
of-the parties. -The'word ‘thalguzari’ when’ used’. in ‘ contradisting- 
| (8937) Le R. 54 L A.’432 ; 47 C. L. J. 9o, 
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‘tion to ‘abwab’ certainly means and refers to land revenue only s 
and we cannot think of any new malguaari unless the word ‘jadid’- 1943. 
néw-refers to the new amount or to the newly setíled amount. Rabindra Chandra 
Any new kind of impost other than land revenue ‘will be covered — ^ BM 
by the expression 'abwab jadid’ and if ‘jadid’? when used with ihn Kutter Ghose 
malgusari be taken as referring to a new kind, then there will be Ad 
DO conceivable case to which this part of the clause “would apply. 

There is no reason why we should construe the lease so as to 

render this part of the terms superfluous and‘ meaningless - when 
according to their proper and natural meaning they would have 

significant use and when they will not bé superfluous with - respect 

to the clear purpose of the instrument. The Potta nó dóubt is 

not clear in this respect. It says "And besides the land revenue 

whatever new cesses will be imposed...............ahall be borne by 

you". ' Fhe context indicates’ that the grantor was contemplating 

that the grantee would bear: the burden of the revenue: ds well. 
Immediately preceding the term, the document speaks of “certain 

costs to be borne by the tenant. The new imposts ‘conteniplated 

in the clause are also to be borne by the tenant. The’ use Of the 

words “And besides the land revenue" which mean “And in addi- 

tion to:or over and above ‘the land revenue", indicates that - the 
grantor was under the impression that the revende was also to 

be borne by the tenant. Unlike the corresponding -clause i in‘ the 

Kabuliyat, the clause in the Potti does ‘not speak of the then 

revenue, but uses the word ‘revenue’ without any qualification. 

No express provision for this is made in any other part of the 

Potts, though for the then revenue a provision correspond ing to 

the provision in the Kabuliyat was, made. According to that 

provision the burden for the then revenue was to be borne by 

the landlord. Consequently standing by itself the clauso in ques- 

tion in the Potta might give rige to some difficulties. But -reáding 

it with the Kabuliyat we are of opinion that the tenant ‘undertook 

to bear the burden of any additional amount of revenue that 

might in future be settled by ‘the Government. ‘Fheré can ibe no 

doubt that the parties while settling this clause had in view duture 
probabilities and ‘certainly they knew that on the expiry of tho 

term .of 99 years the revenue of the Estate would be re-settled. 

In our judgment, therefore, under the terms af he lepse, 

the difference hetwoen the amount, of revenue now settled for the 

Estates and the amount of revenue that- was payable for these 

estates at the date of the lease shall zu to be borne by the 
» tenure holder. ) E "LU E a r 


X. 
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The next question might have been whether or not this 
amount would form part of the rent of the tenure. Jotindra 
Mohan v. Jaro Kumari (1). But there is no such dispute before 
us in this case. It is not disputed by the defendants that if they 
are liable to pay the amount it would be part of the rent of the 
tenure. S 
The plaintiffs are thus entitled to get rent from the defendants 
at the rate of Rs. 8168-9-8 a year and public works cess at the rate 

of. Rs. 508-3-6 a year as claimed by them. 

The learned Subordinate Judge decreed the plaintifie elati for 
rent at the rate of Rs. soo, and public works. cess at the rate of 
Rs. 508-3-6 a year as claimed in Schedule D of each plaint. 

In Suit No. 4 of 1939 the plaintiffs in Schedule D of their plaint 
claim public works cess for the Magh, Falgoon and Chaitra kists 


of 1342 B. S. at the rate of Rs. 137-o-10 for each kist. The annual 
. public works cess amounts to Ra. 508-3-6. 


According to the terms of the Kabuliyat the rent of the tenure 
is payable in -four kists, namely in the months of Pous, Magh 
Falgoon and Chaitra of each year. The plaintiffs’ case is that 
according to the terms of the lease the public works cess is also 
payable in these four kists. The learned Subordinate Judge 
accepted this case of the plaintiffs in decreeing their claim for the 
public works cess in full. 

The defendants have taken a cross objection to this part of 
the decree as also to the part of the decree dismissing their claim 
for set off in respect of alleged excess payments during the period 
‘prior to the one involved in this suit. 2 

' As regards their claim for set off, it does not arise in view of 
our decision as to the amount of rent annually payable , for the- 
tenure, Besides the ‘amount ceased to be legally recoverable 
long before the date of the present suit, the claim being barred 
by limitation as has been pointed out by the learned- Subordinate 


. Judge. 


As regards the public works cesa, the eautention of the defen- 

dants is that these cesses are payable in two equal kists in Poush 
and Chaitra and that consequently the plaintiff claim as to in- 
terest on the cess for the months of dá ane Chaitra 1342 B. S. 


` ts not maintainable. j ix^ C 


t 


In our Opinion this last contention of the defendants must 


prevail though their success in this respect will rolda - them 


(9) (1905) L. R. 33 L. A. 3o (37). ae 2 


a 


Vou, 7&.] l moi count. 
from their lability in respect of an insignificant sum’ of Re i 
only. 

According to the terms of the lease the liability to pay the 
cesses in question is to be borne by the defendants. This means 
that their liability to pay these cesses will arise only when they 
become due‘under the law. The four kists provided for the pay- 
ment of rent in the lease will not apply to these cesses. 

The plaintiffs are therefore not entitled to charge interest on 
the Magh kist for the months of Falgoon and Chaitra 1342 B. S. 
and on the Falgoon kist for the month of Chaitra. 1349 B. S. 
The cross objection of the defendants is allowed to this extent. 

In the result the appeals are allowed with costs. The judg- 
ment and decrees of the court below are set aside and the plain- 
tiffs’ claimsin the two suits are decreed ‘as claimed by them in 
Schedules ‘A’ and ‘D’ of their plaints less the interest on the 
public works cess as indicated above. The decreta! amount will 
bear interest at 6 per cent per annum from the date of the suit till 


343 


E 
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i 


Y., 
Arun Kumar Ghose. 


realization. The plaintiffs will also. get their costs in the cout of 


first instanco. : 
A T. M. |. Appeals alowed ; 
Cross objection is allovoed, 


| SPECIAL BENOH | 
Before Mr. Justice Syed Nasim Ali, Mr. Justice R, C. 
Mitter, and Mr. Justice Sharpe, 


SUDHIR KRISHNA GHOSE AND ANOTHER 
à t. 
SATISH CHANDRA HUI AND OTHERS.* 


Rent deires— Execution of—Bengal Tenancy Act (VIII ef 1885 as amended 
fs 1940), section 163 (1) (a) (8), 168A—Defauliing tenure moi available 
- fe decres-holder and cannot be sold im execution of decree—Rectiver, 
appointment of—Civil Procedure Code (Act V-of 1908), section si(d. 
‘Where the defaulting teaure ia not available to the decree-holder and 
cannot be sold in execution of the decree, section 168 (1) (b) of the Bengal 
Teosocy Áo, (as amended) does not come into operation, the personal 
liability o£ the judgment-debtor under the decree continues and the decretal 
amount oan be realised by modes of execution other than the attachment and 
sale of the jodgment-debtor's propertles. 


* Appeal from Original Order No. 166 of 1942, against the order of D.N, 
Bagchi Esq., Subordinate Judge, rst Court of re Sok da-ed pe I6th 
July, 1942. 
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‘Bahadur Singh Singhes- v. Sunyhsi Charen Ghosh (1) and Akil Wir 
Basu v. Rai Biman Behari Mitra (2) referred to. 


A recetyer can’ be kppotáted of. properties of the tenants retin 
which are not liable to be-attached or sold in execution of the rent decree. 


Rajendra. ‘Narain Singh v. Sundara Bibi (3) referred to. 


Section 168 (1) (x) prohibits the ‘attachment sind sale. ‘of movable ‘pro- 
perties of the judgment-debtor in execution of a decree. It does not prohibit 
private salo a Qu D uL which does not require preyious 


attachment. 


On the 14th May, 1940, the appellants obtained a decree against the 


"respouddats for arrears of rent of a. patni tenure. Before this decree the 


interèst of the decres-holder appellants was sold away at a révenue sale and 


-the Yudgrient-debtors’ interest In the patni twas 'transfeired to Iome Other 
ea aa a the rent suit had the effect 


of monty decree. 


The decree-holders filed an ‘application for 'ezecution of the decree 
against the jodgment-debtors, praying for realisation of tle decretal amount. 
by the appointment of a receiver under section-51 of the Code of Civil Pro- 
cedure, of certain properties of the _ Jodgment-debtors, ‘which did not include 


"Be tenure a Gear 


Held, that section 168A of the Bengal Tenancy Act did not bar the 


* BXecatlon pf rent decree by the appointment of a receiver of the judgment- 
‘debtors’ propedty under béctioa 51 (d) of the Code of Civil Procedure. 


Appeal by the Decree-holders. 

Application for execution. 

The material facts appear from the Judgment. 

Messrs. Panchanan Ghose and Shyama Charan Mitter for the 
Appellants. 

Messrs. Atul Chandra Gupta -and Surendra Nath Das Gupta 
for the Respondehts.- -~ 
: C. A. Y. 

The judgments of the Court'were as follows : - : 

Nasim Ali, J. :—On the r4th May, 1940, appellants obtained 
R decree against the respondents in rent suit No.2 of'1939 in the 
Court of Subordipate Judge, Midnapore for arrears-of-rent óf a patni 
tenure. - Before.this decree :the'intétest of the decree-holiter‘appel- 
iants was sold away at a-revenue sale and the judgment-debtors’ 
interest in the patni was transferréd to ‘some other persons with 
the result that the decree passed in the fent suit had the effect 
ofa moriéy decree. On the arst of June, 1949, the appellants 


“put this decree into execution in Execution Case No. 14 of. 1940, 


(1) (1943) 42 C. W. N. 287. 
(a) (1944) 48C. W. N. e, 
(3) (195) L. R. 5a L A. 96a, 


] " 
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In the application for execution the. appellants prayed for, realisa- cme 
tion of the decretal. amount by attachment and sale of certain 1944. 
properties belonging to judgment-debtors Nos. 6 tog and 25 to Subir. Krishna 
28. These were properties other than the tenure in arrears. 
The properties were attached on the arst December, 1940. On. "Satish Chandra Hui 
the oth January, 1941, the Bengal Tenancy -Amendment Act of Nasim. AH, y. 
1940, by which section-168A was introduced into the Act. came: ` = 
into force. On the 16th January, 1941, ‘the Judgment-debtors 
Nos. 6 to g filed-a-petition ohjecting to the sale of the properties 
attached.in view of the-previsions of section 168A of the Bengal 
Tenancy Act. On ‘a5th January, 1941, the Subordinate Judgé 
overruled these objections. On 3rd February, 1941, the judg- 
ment-debtors Nos. 6-to 9 filed an- appeal (F. M. A. No. 52 of 1941) 
in this Court against the order of the Subordinate Judge dated 
z5th of January, 1941. This appeal was-allowed by this Court 
on the 27th of February, 1942. ‘The decree-holder ‘has obtained 
leave of this'Court.to appeal.to. His Majesty-in Council against 'the 
order -of this Court allowing the appeal, On the agth of. April — 
1942 the decree-holder.filed another application for execution 
of the decree in rent suit.No. a of. 1939 against judgment-debtors 
Nos. 6-to pand 25 to 28. [This execution case was registered -as 
Execution Case No. 4.0f.1942. In this execution case the .decree- = 
holder prayed for the realisation of .the- decretal amount -by- the 
appointment of & receiver under section 51 of the Civil. Procedure i 
Code, ‘of. certain properties of judgment-debtors "Nos. 6 to gq: and 
‘a5 to.28. These properties.do not include the tenure in ‘arrears. 
‘On-the goth of May, 1942, the. judgment debtors Nos. 6:to’9 and 
25 to 2& filed objections to this éxecution pétition. The objection 
of the Judgment-debtors . so far a&.it is relevant for purposes ‘of 
the present appeal. is.that in ‘view. df the provisions of section 
468A. of the.Bengal Tenancy Act the executing Court has no 
power under section 51: of the Civil Procedure ' Code .to . appoirit 
&:receiver:of the properties. .This objection of -the judgment- 
-debtors bas been allowed. .Hence.this appeal.by the decree-holders; 
Section .s1.of the Civil Procedure Gode runs as follows :— - 
“Subject to such. conditions. and limitations ~as . may -be - pres: 
-cribed, ‘the court may, on the. eee of -the decree-holder 
order executjon of the decree ss 
(a) by delivery of any property Sie deareed.; 
(b).by.attachment and sale or by æale without- attachment of 
any property j ~~ 
(c) by arrest and detention in orlion je aa dite 


ze 
fee 
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(d) ‘by appointing a receiver ; or 

(e) inisuch other manner as the nature of the relief granted 
máy require.” 

Tho- material PEN of section 168A of the Bengal Tenancy 
Act are: 

“ (1) (a) ‘A decree for arrears of rent due in respect of a tenure 


` or holding, whether having the effect of a rent decree or money 


decree, or a certificate for such arrears signed under the ‘Bengal 
Public Demands Recovery Act, 1943, shall not be executed by 
the attachment and sale of any moveable or immoveable properties 
other than the entire tenure or holding to which the’ decree or 
certificate relates ; - 

Provided that the provision of this clause shall not apply if 
in any manner other than by surrender of the tenure or holding, 
the term of the tenancy expires before an application is made for 
the execution of such a decree or certificate ; 

(b) the purchaser at & sale referred to in clause (a) shall 
be ligble to pay to the decree-holder or certificate-holder 


the deficiency, if any, between the purchase price and the - 


amount due under the decree or certificate together with the costs 
incurred in bringing the tenure or holding to sale and any rent 
which may have become payable to the decree-holder between 
the date of the institution of the suit and the date of the confirma, 
tion of the sale.” - 

In Bakadur Singh Singhes Y y. ore Charan Ghosh (x), 
Henderson J. has held that section 168A of the Bengal Tenancy 
Act does not prohibit or affect any mode of execution other than 
the attachment and sale of the judgment-debtor’s properties and 
does not, therefore, bar his arrest and detention. 

In Asti Kumar Basu v. Rai Biman Behari Mitra (2) a Division 
Bench of this court has held that section 168A of the Bengal 
Tenancy Act does not bar the execution of a rent decree by 
attachment under the provisions of Order ar rule 53 of the Civil 
Procedure Code of a decree passed in favour of the judgment-, 
debtor. The reasons given in support of this decision are these : 


- . (a). Section 168A isan encroachment upon the rights which 


iHe landlord decree-holder had under the ordinary law and it 
cannot be extended beyond what is warranted by the actual 
iei of the section. 

(b) In construing an Act the Court of lam bad got to ascortain 


(1) (1943) 47 C. W, N, 387. ` 
(1{ (1944) 48 C, W.N. 344. 
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the intention of the legislature from what the latter has chosen to 
enact either in express words or by reasonable implications. 

(c) Judicial tribunal is bound to give effect to the clear 
language used in a statute even though itis of opinion that conse- 
quences are not such as could have been contemplated by the 
legislature. 

(d) There are no words i in section 168A whioh show that the 
only form of execution which is available to the decree-holder .is 
to attach and sale the defaulting tenure and nothing else. 


(e) A mere attachment without sale of the property is not 
prohibited by section 168A. 


The contention of Mr. Gupta apani on behalf of the res- 
pondents is that although there are no express words in section 


168A which prohibit any mode of execution other than the attach-- 


ment and sale of the judgment-debtor's property the reasonable 
implication of section 168 (r) (b) is that the tenant judgment- 
debtor is not liable beyond the defaulting tenure, 


Section . 168 (1) (b) assumes that the defaulting tenure. is 
available to the decree-holder for the satisfaction of his decree 
and that defaulting tenure has been sold and purchased in execu 
tion of the decree. Where the defaulting tenure is liable to be 
sold in execution of the decree and is actually sold- the tepant 
has no further liability as the decree becomes satiafied and the 
question -of further execution of the decree does not arise. Where 
as in the present case, the defaulting tenure is not available . to 
the decree-holder and cannót be sold in execution of the decree, 
section 168 (r)(b) does not come.into operation, the. personal 
liability ofthe judgment-debtor under the decree continues and 
there is no reason why the decretal amount cannot be realised by 


modes of execution other than the attachment and sale id x 


judgment-debtor's properties. 

The next contention of Mr. Gupta is this: The proviso to 
section 60 of tbe Civil Procedure Code mentions the properties 
which are not liable to attachment or -sale and section 168 (1) (b) 
also lays down the properties which are not liable:.to attachment 
or sale, Therefore the word "and? coming between attachment 
and sale in section 168A (1) (a) should be construed as “or” as in 


the proviso to section 6o of the Civil Procedure Code.: A receiver. 


cannot be appointed of properties which are exempted: from 
attachment or sale under the proviso to section 6o of the Code. 
No receiver can therefore be appointed- of properties of the 


LI 


, Civ. 


1944, 
Me 


V om 


v, 
Satish Chandra Hui. 
-Nasim AH, Y, 
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judgment-debtors , which cannot be attached or -gold under set 
tion 168 (1) (a). 

In Anil Kumars Case (1) Mukherjee, J. aid : “The 
words ‘attachment and sale’ have been taken verbatim 
from section sr clause (b) of the Civil Procedure Code and it 
seems to us that the latter part of the clause was not reproduced 


- in section 168A of the Bengal Tenancy Act probably because no 
. question-of sale of any property without attachment -can possibly 


arise when & rent decree is being executed. We donot think that 
a mere attachment without sale of the property does at all 
come within the purview of section 168A of the Bengal Tenancy 
Act.” 

Mr. Gupta in support of his contention that a receiver cannot 
be appointed of properties which are exempted from attachment 
or gale under section 60 of Civil Procedure Code relied on: Locus 
v. Harris and Another (2). In that case the Court of Appeal held 
that an order appointing a receiver of the pension of. an officer 
of Her Majesty's Forces was bad as by section r4t of the Army 
Act, 1881 such pension was made inalienable by the voluntary 
act of the person entitled to it. “Right to "future. maintenance" 
caiinot be attached or sold in view of the provisions of Section 6o 
Sub-Section I(n) of the Civil Procedure Code. In Rajendra 


‘Narain Singh v. Sundara Bibi (3) their Lordships of the 


Judicial Committee said : 

‘The right of maintenance isin point of law not attachable 
and not saleable. They think that section 6o of the Civil Pro- 
cedure Code sub-section (n) precludes an application for that 
purpose." 

“The proper remedy lies in a fit cade in the appointment ‘of 
receiver for realising the rent and profits of the proparty paying out 
of the same sufficient and adequate sum for the maintenance of the 


' judgment-debtor and his family and applying the balance, af any, 


to the liquidation of the judgment-debtor’s debt.” 7 
We are therefore .of opinion that a receiver can be appointed 
of properties of the tenant judgment-debtor which are not liable to 


-bo attached or sold in execution of the rent decree. 


The last contention of Mr. Gupta was this: Section 163A 
prohibits the sale of the moveable properties of the tenant judg- 
ment-debtor. The decree-holder in the present case asks for the 


-appointment of a receiver of some Khamar lands of the judgment- 


|) (1944) BC. WAN (1886) 18 Q. B. D. T37, 
| (3) (1905) L. R.-Sa'l, A. 968, gt does 
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debtor, These Khamar lands yield paddy: The: receiver will 
have to sell this paddy which is the: movable property: of -the 
judgment-debtor. By getting a receiver .appointed the décree- 
holder will therefore be entitled to do indirectly what he cannot 


Cirt, 

1944. 

wee 
Sudhir. Krishaa;: 

e 


do directly. Section r68 (1) (a) prohibits the attachment , and Satish Chandra Hai, 


sale of movable properties of the jadgmant-dabtor in execution 
of decree. It,does nof prohibit private sale of any movabls pro: 
perty which does not require previous attachment. For the 
reasons given above we are -of opinion that sectiod 168A of the 
Bengal Tenancy Act does not bar the execution of a rent. decres 
by the appointment of a receiver of the judgment-debtors property 
under section 51 (d) of the Code of Civil Procedure. 

The result therefore is that this appeal is allowed. .Ths order 
of the Subordinate Judge is set aside. The Subordinate Judge 
is directed to proceed with the execution of the decree by: the 
appointment of & receiver of the properties which are mastidngd in 
the petition for execution, 

Cab chips heal 

Mitter, J. :—1 agree. . 

Sharpe, J. :—I e. ^e 
K.T:M. Appeal allowed, : 


FEDERAL cou RT. 


“Present: W. P. Spens, Chief Justice, Mr. Tustics S 
Varadachariar and Mr. Justice Zafrulla Khan.’ 


-BASANTA CHANDRA GHOSE 
v. ” 
THE KING-EMPEROR.. 


AND THREE OTHER APPEALS. 
[Ox APPEALS FROM THE HIGH COURT oF JuDICATURE aT PATNMA| 


Ultra vires—Ordisance No. III of 19 44, sections 6, 10 —High Court's fwrisdic- 
Hon w»xder section 491 Criminal Procedure Code (Act V of 1898), + 
taken eway— Preventioe detention for reasons connected with the, 
maintenance of public order’—Governor- Grnera!, if cam promulgate 
an Ordinance—Comsittution Act, sections 72, 99, 100—‘Fer the peace 
and geod government of British India'—Ordinance making pourr of 
Gevernor-General, if limited to Lists I and III subjects—Ordinance, if 
te ui out in detail the mature of emergency —Postulating the nature of 
emergancy—Ordinane No. III of 1944, sections 5, re (2), if altra vires— 


Power of Ordinasce-miblag authority to MANU section 498 of Criminal . 


Propedure Code, 


Nesin Ali, J, 


— aS 
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: Ordinance No. IN of 1944 har-not taken away the- powa of the ‘High 
Coart to pass any order under section 431 of the Code of Criminal Pro- 
cedure. 

The Gorernor-General is entitled to promulgate an Ordinance bearing 
upon ‘preveative detention for reasons connected with the malntenanoe of 
public order’, The Ordinance-mkking parer is not limited to Liat I and 
List II subjects. Tho words ‘for tha paca and good Garernmsnt of British” 
India’ in section 72 of the Ninth Schedaole to the Constitution Act are words 
of the widest amplituds. 

The positive provision enabling the Gerernor General to amis 
Ordinances is not contained in sections 99 and 100 of the Constitution Act but 
contained in the earllar portion of section 72 itself. 

It is not necessary that an Ordinance should set out in detail the nature. 
of the emergancy that has led to its promulgation, referring therein to all 
the provisions of the proposed Ordinanoe. Once the Governor General is 
of the opinion that an emergency calling for action under section 72 of the 
Ninth Sohedule to the Constitution Act has arisen, the nature of the pro- 
visions required to meet that emergency is left to be- decided by the Governor 
General. 

Section 10 of Ordinance III. of 1944 does not purport to repeal section 
491 of the Code of Criminal Prooedure. An Ordinanoe may contain pro- 
vision fnoonsisteat with a provision contained in any Act of the Legislature. 

So mach of section 6 and section ro clause (1) of Ordinance II]. of 1944 
as ongots that the order of detention shall not be called in question in any 
Coart is valid according to Síbnatk Banerjee's caso (1). 

Clause (a) of section ro of Ordinance IIl of 1944 does not enact a rule 
of law and leave it to the Court to apply I€ to the decision of cases pending 
before it; the section straightway disoharges all pending proceedings. Its 
effect 1s to continue the deprivation of a subjects liberty and at the same time 
to deny him the opportunity of showing that his detention is not warranted by 
any statute or statutary rule. 

„The Court is and will bs at liberty to investigate whether an-order pur- 
porting to have been made under rule 26 of the Defence of India Rules and © 
now deemed to be made under Ordinance No. Il of 1944 ora new order 
purporting to be made under Ordinance III was in fact validly made, in 
exactly the same way as immediately before the promulgation of the Ordi- 
nanoe. If on consideration the Court comes to the conolasioa that it was 
not validly made on any of the grounds indkated in any of the long line of 
decisions in England and this oountry on the subject’ other than the ground 
that rule 26 was ultre vires, section 10 of Ordinance III of 1944 will no more 
prevent it from so finding than section 16 of the Defence of India Act did. 
Such ao invalid order, though purporting to bean order, will not in faot be 
an “order made under this Ordinance” or having effect by virtus of section 6 
as if made under this Ordinance at all for the purposes of section 10. 


Criminal Appeals Nos. III, IV, V aad VI of 1944 to Federal 
Court. 
. Messrs, MAN. Pal and B.C. De (Aaaale e PNG as 


(1) [1944] F.C. R. r. 
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Court) (with Mr. S. R. Ghosal, Advocate, Patna High Court) ins- 
tructed by Mr. Gurwdayal Sahay, Agent for the Appellant in Cri 
minal Appeals No. III and V of 1944. i 

Mr. Raghbir Singh, (Advocate, Federal Court) insiucted by Mr. 
Gurudayal Sakay, Agent for the Appellant in Appeal No, IV 
of 1944. . 

Mr. Raghbir Sing (Advocate, Federal Geurt) (Mr. M. N. Pal, 
Advocate, Paina High Court with him) instructed by Afr. R. C. 
Prasad, Agent for the Appellant in Appeal No. VI of 1944. 

Mr. Mahabir Prasad, ( Advocate-General of Bihar) (with Mr. 
K. J. Bahadur, Advocate, Federal Court) instructed by Mr. S. P, 
Varma, Agent for the Respondent (in all the four cases). 

Sir Brojendra Milter, (Advocats General of India) (with Mr. 
H. K. Bose, Advocate, Federal Court) instructed by Afr. X. Y. 
Bhandarkar, Agent, appeared in response to notice issued to him 
under O. XXXVI rule 1. F, C. R. 1942. 

The judgment of the Court was delivered by 

Spens, C. J. :—These are appeals by certain detenus against 

orders passed by the High Court at Patna dismissing applications 
filed by them or on their behalf for their release under section 491 
of the Criminal Procedure Code. Two of the petitions, from which 
Criminal Appeals III and V arise, were dealt with by one Diri- 
sion Bench, in a judgment which has discussed the contentions 
urged in support of the petitions. The petitions in the other two 
cases were disposed of by two other Benches which have followed 
that judgment. On behalf of the Crown it was urged before the 
` High Court that Ordinance III of 1944—which had been promul- 
gated during the pendency of some of these petitions--had taktn 
away the power of the Court to pass any order under sedtion 49r of 
the Criminal Procedure Code in these cases. By way of reply to 
that argument, the validity of the Ordinance was impugned on be- 
half of the detenus ; certain contentions as to the construction and 
effect of the Ordinance were also advanced. The High Court up- 
held the objection raised on behalf of the Crown but granted a 
Certificate under section 205 of the Constitution Act. In the 
main judgment under appeal, the learned Judges rejected the 
limited interpretation which Counsel for the detsnus sought to place 
on sections 5(2) and ro of the Ordinance, Taey alsə held that 
there was nothing to suggest that tho Governor of Bihar had not 
duly passed the orders for detention. Before this Court, the 
objection based on the Ordinance has baen relied on by the Ad vo- 
cate-General of Bihar and Counsel for the appellants have urged 
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several contentions both in respect of the validity of the Ordinance 
‘and in respect of its meaning and effect. It will facilitate the 
appreciation ag well as the discussion of these arguments to begin 
with a brief narration of the circumstances that led to the promul- 
gation of the Ordinance. 

Immediately after the outbreak of the war, provision was made 
By an Ordinance (Ordinane V-of 1939) promulgated by the ‘Gow 
ernor-General and by rules framed thereunder for the Administra- 
tior taking all necessary measurés to ensure the public safety and 
interest'and the defence of British India. On September 29, 1939; 
an Act (Defence of India Act XXXV of 1939) was passed by the 
Legislature itself, making necessary provision in this -behalf and 
the Ordinance was repealed. Section 2 of tbis Act enabled the 
Central Government to make rules for securing ‘the defence of 
‘British India, the public safety, the maintenance of public order 
etc. Clause 2 of this section- contained some further provisions 
relating to the rules to be so made. One of the rules framed by 
the" Central Government was rule 26 of the Defence of India Rules, 
enabling certain authorities to make orders for detention ‘if they 
were satisfied with respect to any particular person that.it was 
necessary to make such an order witha view to preventing him 
fronractingin any manner prejudicial to the defence of British 
India; ‘the public safety, the maintenance of public order, etc. 
t 4n Keshav Talpade’s Case (1) this Court held that rule 26 of the 
Defence of India Rules went further than the rule-making powers 
conferred by section 2 of the Act warranted. As it would havo 
followed from this decision that persons detained at the time under 
orders passed on the basis of rile 26 must be released, the Gover 
nor-Genaral promulgated Ordinance: XIV of 1943 whose material 
prorina "were— > 

43. a :—For clause (x) of sub-section (3) of section a of the 
Defence of India Act, 1939 (XXXY of 1939) the following clause . 
shill be substituted, and shall be deemed always to mare been 
RE en namely i= ~ ` 

(x) the-appreherision and detention in custody of any persou 
Mica: the authority empowered “by he rules to apprehaal or 
detain-as the case’may be suspects, on grounds appearing to such 
authority to be reasonable; of being of hostile origin, or of. having 
acted, acting, ‘being about ‘to act, or being likely to act in a 
manner prejudicial to the public safety or interest, the defence 
of British India, the maintenance of public ‘order, His Majenty's 
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relations with foreign powers or Indian States, the maintenance of 


peaceful conditions in tribal areas or the efficient prosecution of - 
the war, or with respect to whom such authority i$ satisfied that ~} 


his apprehension and detention are necessary for the purpose of 
preventing him from acting in any such prejudicial manner, the 
prohibition of such person from entering or residing or remaining 


in any area, and the compelling of such person to e and - 


remain in any area, or to do or abstain from doing anything ; 

"S. 3:—For the removal of doubts it is hereby enacted that 
no order heretofore made against any person under rule 26 -of the 
Defence of India Rules shall be deemed to be invalid or shall be 
called in question on the ground merely that the said rule purported 
to confer powers in excess of the powers that might at the time the 
said rule was made be lawfully compared by à rule made or deemed 
to have been made undersection 2 of the Defence of India Act, 1939; 


The validity. and effect of Ordinance XIV of 1943 had to be 
considered by this Court in Sibaath JBamerjeés Case (1) The 


Court then indicated certain doubts as to the validity of section 3 ' 


of the Ordinance, as it attempted to change the statute law with 
retrospective effect, but it upheld the validity of section 3, with the 
result that detention orders theretofore passed could no longer. be 
impugned on the ground that rule 26 was pot warranted by section 
z of the Defence of India Act. 


The judgment of this Court in Stbaath’s Cass (1) dealt with two: 


other objections raised against the validity of the orders of detem” 


tion then under consideration and the. objections were upheld, | in 
some instances unanimously and in other cases by a majority. _ One 
related to the authority who was to be satisfied as to the necessity 
for the detention, ois., whether in the provinces it must be the 


Governor himself or it may be any person to whom certain classes ~- 


of work may be-assigned under section 59 of the Constitution Act ; 
the other related to the nature and extent of the presumption to be 
made in favour of the ‘validity and regularity’ of orders for deten- 
tion that had been passed under the invalid rule 26. The position 
taken up on bebalf of the Crown in that case and in other casas 


before the provincial High Courts was that it was not necessary `“ 


that the ordor should bə the result of consideration in.eaoh case Dy : 
the Governor and that every pr a a must -be made. in Aavour ` 


of its validity and regularity. 


. This Court pronounced jagani in Subnath’s Case i on T 
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August 31, 1943 ; and Ordinance III of 1944 was promulgated on 
January 15,1944. Roughly the purpose of the Ordinance may be 
described as three-fold :— 

(i) to confer the power of detention, etc., by the Ordinance it- 
self instead of by rules framed under the Defence of India Act; 
. « ee sections 4 and 5 of the Ordinance ; 

(ii) to limit the term of detention in the first instance, to pro- 
vide for the review (by certain authorities) of the order of deten- 
tion from time to time and to give opportunity to the detenu to 
make representation to the executive authorities against the order ; 

vids sections 7, 8 and 9; 

and (ii) to enact a presumption in the Ordinance itself in 
favour of detention orders to preclude their being questioned in 
courts of law and to take away or limit the power of the High 
Court to make orders under section 491 of the Criminal Procedure. 
Code in such cases; . . . vide sections 6 and ro. 

As the third set of provisions are those calling for consideration 
in these cases, it will be convenient to set ther out here, so far as 
they are material :— 

"6. (1) :—No order made before the T N, of this 
Ordinance under rule 26 of the Defence of India Rules shall after - 
such commencement be deemed to be invalid or be called in ques- 
tion on the ground merely that the said rule purported to confér 
powers in excess of the powers that might at the time the said : 
order was made be legally conferred by a rule made under section 
s of the Defence of India Ordinance, 1939 (V of 1939) or under 
section s ofthe Defence of India Act, 1939 (XXXV of 1939). 

(2) :—Every such order shall on the commencement of this 
Ordinance be deemed to have been, .and shall have effect as if it 
had been, made under this Ordinance, and aa if this Ordinance had 
been in force at the time the order was made : 

‘Provided that section 7 and section 9 of this Ordinance shall 
apply in relation to any order made under clause (b) of sub-rule 
(1) of rule 26 of the Defence of India Rules as if that order had 
been made on the date of the commencement of this Ordinance, 
and section 8 of this Ordinance shall not apply to any such order” 

"10 (1) :—No ordor made under this Ordinance, and no order 
having effect by virtue of section 6 as if it had been made under 
this Ordinance, shall be called in question in any Court, and no 
Court shall have power to make any order under section 491 of 


the Code of Criminal 'Progedure (V of H9) ih respect of any 
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order made under or havirg effect under this Ordinance or in 
respect of any person the subject of such an order. 

(2) :—If at the commencement of this Ordinance there is 
pending in any Court any proceeding by which the validity of an 
order having effect by virtue of section 6 as if it had been made 
ander this Ordinance is called in question, that proceeding is here- 
by discharged. 1 

(3) Where an order purports to have been made by any autho- 
rity in exercise of any power conferred by or under this Ordinance, 
the Court shall, within the mean ng of the Indien: Evidence Act, 
1872 (I of 1872), presume that such order was so made by that 
` authority.” l 
It will be noticed that clause r of section 6 substantially corres- 


ponds to section 3 of Ordinance XIV of 1943 but section 10 goes . 


farther. Clause r of section ro purports to deal with two classes 
of orders—{a) orders made under this Ordinance and (b) orders 
‘having effect by virtue of section 6 as if they had been made under 
this Ordinance. We are not concerned in this case with any order 
of the (a) category but only with orders falling under category (b). 
Clause 2 of section 10 is limited to orders under category (b). The 
words ‘having effect by virtue of section 6 as if it bad been made 
under this Ordinance’ refer us back to clause 3 of section 6 which 
, opens with the words ‘every such order’. Lengthy arguments have been 
advanced before this Court as to the connotation of these words. 
The validity of the Ordinance and its relevant provisions was 
questioned on several grouuds A broad contention was put for- 
ward.that under section 7a of the Ninth Schedule to the Constitu- 
tion Áct, the Governor-General was not entitled to promulgate an 
Ordinance bearing upon “preventive detention for reasons connec- 
ted with the maintenance of public order" because that is exclu- 
sively a provincial subject (List II entry 1). This contention was 
founded on the concluding words of section 7a which subject the 
Ordinance-making power “to the like restrictions as the power of 
the Indian Legislature to make laws". It was urged that, as the 
Indian Legislature was hot normally entitled to legislate on List II 
subjects, the fact that by reason of a proclamation of emergency 
under section 102 of the Constitution Act the powers of the Indian 
Legislature had for the time being been enlarged so as to embrace 
provincial subjects as well, would not widen the scope of the Ordi- 
nance-making power. We are unable to accept this contention. 
The positive provision enabling the Governor-General to promul- 


gate Ocdiningas is not thit c5n:21231 in ssctions gg and roo of the 
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Constitution Act but that contained in the earlier portion of section 
73 itsolf, and the words "for the peace and good government of 
British India” there found have always been held to be words of 
the widest amplitude. It is true that in the earlier Government of 
India Acts this provision was not controlled or restricted by any- 
thing like the allocation of certain subjects exclusively to provincial 
legislatures ; but so far as the scope of the expression is concerned, 


_it must in our judgment still continue to have the same wide mean- 


ing as before. The latter part of. the section no doubt imports a 


limitation by reference to the powers of the Indian Legislature. So 


far as that limitation involves a restriction of the wide scope of the 
earlier words, the extent of the restriction must be ascertained not: 


merely in the light of section 100 but also of section 102 of the 


Act of 1935. It has not been disputed that the Indian Legislature 
is to-day competent to legislate both upon central subjects and 
upon provincial subjects. We see no justification for’ limiting the 
Ordinance-making power even in such circumstances to List I and- 
List III subjects. Another possible answer to the contention is 
that during war conditions even ‘maintenance of public order’ may 
reasonably be held to be included in the expression “preventive 
detention in British India for reasons of state connected with 
Defence”, entry 1 of List I, but it Onecie to base-our deci- 
sion on that ground. g 

It was next urged that the provisions of section ro of the Ordi 
nance were beyond the Ordinance-making power, because (a) the 
emergency described in the opening paragraph of the Ordinance 
did not postulate the necessity for such a provision and (b) an 
Ordinance could not repeal section 491 of the Criminal Procedure 
Code as it was suggested section 10 in effect does. We are of the 
opinion that there is no substance in these contentions either. It 


isnot necessary that an Ordinance should set out in detail the 


nature of the emergency that has led to its promulgation, referring 


'therein to all the provisions of the proposed Ordinance. Once 


the Governor-General is of the opinion that an emergency calling 
for action under section 72 has arisen, the nature of the provisions 
required to meet that emergency is left to be decided by the 
Governor-General We may, however, point out that in this case, 
the preamble refers to the necessity “to confirm the validity of the 
past exercise of such powers under rule 26 of the Defence of India 

Rules". This recital has relation both to section ro and to Aecciign 
6 of the Ordinan ce 

The argument as to the power of the Ordininca-miking ago 
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rity to repeal a sidin: of an independent legislative measure 
does not call for determination in this case, because section 10 


- does not purport to repeal’ section 491 of the Criminal Procedure E 


Code. It would be too much to maintain that no Or dinance could 
contain any provision inconsistent with a provisio n. contained in 
any Act of the legislature. Section 491 of the Criminal Procedure 
Code confers à eertáin power or jurisdiction oh the High Coutt, 
and all that section ro of the Ordinance does is to interdict the 
High Court from exercising that power or jurisdiction in -a'' certain 
class- of cases. It was then said that so viewed the Ordinance 
interfered With the jurisdiction of the High Court and this was not 
permissible because of section 233 of the Constitution Act. It 
was insisted that the Ordinance-making authority could not be 
regarded ds “the appropriate legislature” to whom alone the power 
to affect the jurisdiction and powers of the High Court has been 
given by that section. There are two answers to this argument. Sec- 
tion 311 (6) of the Constitution Act ‘provides that any réference 
in the Act to Federal-Acts, etc. . .- . shall be construed as in- 
cluding a reference to an Ordinance made by the Governor-General 
otc. . . . If this description could include an Otüinance 
made by the Governor-General under -section 72 of Schedule LX, 
such an Ordinance would also fall within ‘the description “Act of 
the appropriate legislature” in section 223. Should it however be 
assumed that section grr (6) only referred to Ordinances passed 
under sections 42, 43, 88 and 89 of the Act of 1935, the result would 
only be that under section 323 the High Court would contihue 
: to have the same jurisdiction and powers “as immediately 
before the commencement of Part III of this Act”. At that time, 
the jurisdiction and powers of the High Courts were éxpressly 
‘subject to the Governor-General’s Ordinance-making power under 
section 72 by reason of a clause to that effect in the Letters Patent. 

It was next contended that sections 6 and ro of Ordinance III 
were retrospective in their operation -and that it was beyond the 
` competence of the Governor-General to enact a retrospective Ordi- 
‘nance, This question is concluded by the decision of this Court 
' in Sidnaths Case (1). Whatever may be said as to the provision 
in clause rof section 6 about the ‘validity of the order of deten- 
tion, so much of that section and of clause r of section ro'as enacts 
. that'the order of detention shall not be ‘called in question in any 
Court is valid according to that decision. 

Clause{s of section 10 of the Ordinance was ore to HE g 
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different ground, It was said that this was an arrogation of judi- 
cial power by a legislating authority. It was argued that a legis- 
lating authotity might be competent to enact a lawevenin such 
manner as to prejudice the rights of parties to a pending litigation, 
and a Court might be obliged to dismies a proceeding as a result 
of the application of the law as changed. But, goes the argument, 
all that the legislating authority does in sucha case is only to 
pass a law; and the disposal of the particular case still remains 
the function of the Court. Inthe present case, however, clause 2 
of section 1o does not enact a rule of law and leave it to the Court 
to apply it to the decision of cases pending before it ; the section 
straightway discharges all pending proceedings. This objection 
was sought to be met, on behalf of the Crown, in two ways. The 
Advocate-General of India argued that—whatever may be said of 
the language employed—clause a did not go and was not intended 
togo further than what clause r provided. If that were so, tho 
scope and effect of clause (2) must depend upon the construction 
thatYwe"place on clause” (1). The Advocate-General of Bihar 
maintained that clause s was valid and within the competence of 
the Ordinance-making authority to the full extent. which its 
language signified, even if it went further than clause 1 of that sac- 
tion. With this argument we are unable to agree. 

The distinction between a ‘legislative’ act and a ‘fudicial’ act is well 
known, though in particular instances it might not be eagy to say 
whether an act should be held to fall in one category or in the other. 
The legislature is only authorised to enact laws. Some of the 
pending proceedings hit at by clause 2 of section ro may raise 
questions of fact and their determination may wholly depend upon 
questions of fact and not upon any rule of law, as for instance, 
when it is alleged that an order of detention was not really the act 
of the authority by whom it purports to have been made or that it 
was a mala fide order or one made by a person who had not been 
authorised to make it. A direction that such a proceeding is dis 
charged is clearly a judicial act and not the enactment of a law. 
This question was discussed at some length in the judgment of this 
Court in Piare Dusadh and others v. King Emperor(1). The nature 
of the provision then considered was essentially different from 
clause a of section 10 of the present Ordinance. As explained in 
that judgment, the position there was that certain cases had in fact 
been tried by Tribunals constituted under an earlier Ordinance and 
decisions had been pronounced by those Tribunals, but the juris- 
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diction of those Tribunals was negatived by a “decision of this Court. 
I'he later Ordinance provided that those decisions should be treated 
as decisions of duly constituted Tribunals. Applying the test laid 
down in Federa! Commissioner of Taxation v. Munro(1) this Court 
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held that that did not constitute an exercise of judicial power by 7*° King-Emperor. 


the Ordinance-making authority. But here there has been no inve- 
stigation or decision by any Tribunal which the legislating authority 
can be deemed to have given effect to. It isa direct disposal of 
cases by the legislature itself. 

. The learned Judges of the Patna High Court overruled this 
objection on the authority of a decision of. the Supreme Court of 
the United States ( Ca/der v, Bull (a).) We were informed by Couu- 
sel that the report of the case was not available at Patna and they 
thought that the learned Judges probably relied on the reference 
made to it in Phiips v. Hyre(3). That perhaps explains how the 
learned Judges happened to treat that decision as an authority 
against the appellants’ contention ; it is, if anything, an authority in 


their favour. The Supreme Court was there called upon to con - 


sider the validity of a "resolution" passed by the Legislature of 
Connecticut in 1795, whereby a decree of a Court of Probate was 
sot aside and a new hearing was directed. The Court recognised 
that this wab a judicial act and not a legislative act ; but neverthe- 
less they upheld the resolution because according to the then Con- 
- stitution of Connecticut, the body which passed that resolution had 
judicial powers also and was competent to granta new trial The 
learned Judges added that they dealt with the question of the vali- 
dity of ex post facto "legislation" only because Counsel for the 
appellant thought it would be' advantageous to his - client to ask 
the Court to deal with the case on the footing that the resolution 
was a legislative act ; they held against him even on that assump« 
ton This decision has been referred to in PAi/í2s v. Eyre(3) only 
in connection with the doctrine of ex post facto legislation and not 
In any discussion of the difference between a judicial act and a 
legislative act. 

The Order-in-Council considered by the Judicial Committee in 
Abeyssshara vy. Jayatilaka (4) contained a provision in the fol- 
lowing terms :—“ıf any such action or legal proceeding has been or 
shall be instituted, it shall be dismissed and made void, subject 
to such order as to costs as the Court may think fit to make", It 
will be noticed that this left it to the Court to dismiss the pro- 
ceeding and left intact the power of the Court to make orders as to 
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costs. The direction to dismiss must be understood in the light of ` 
an earlier provision in the same Order-in-Council which amended 
the law on which the proceeding was founded ; the dismissal was 
thus the result of the change ın the law and all that the later. clause 


: showed was that that change was to have retrospective effect and 


govern the rights of parties even in pending proceedings. The 
decision would be helpful to the Crown here only if and in so far . 
as the provision in clause a had followed from a change in any rule 
of law. It must also be remembered that the Judicial Committee . 
was not dealing with an act of a non-sovereign authority. The 
order had been enacted by His Majesty-in-Council and the Com- 
mittee, after a discussion of the constitutional position in Ceylon, 
held that it was made "by virtue of the legislative authority he had 
reserved to himself” as sovereign, when passing the very Order on 
which the plaintiffs’ proceeding was founded. 

The Advocate-General of India brought to our notice a section 
in the Indemnity Act, 1919 (Act XXVII of 1919), passed by the 
Indian Legislature, which winds up with the words ‘and if any 
such proceeding has been instituted before the passing of this Act, . 
it is hereby discharged.’ Two observations have to-be made in . 
relation to this enactment. For one thing, this concluding provi- 
sion, seems only to follow as the result of the indemnity enacted by 
the preceding clause. It is thus consistent .with the position now 
contended for by the Advocate-General of India; but it will not. 
afford any support to the contention of.the Advocate-General of 
Bihar, In any event, this, provision has not been judicially dıs- 
cussed and the mere fact of such a provision having been enacted 
in that form once before will not give,it -a validity which it will not 
otherwise possess. We think it right to add that clause a of sec- 
tion 10 of the present Ordinance bears no analogy to enactments 
indemnifying public officers. Its effect is to continue the depriva- 
tion of a subject’s liberty and at the same time to deny him the 
opportunity of showing that his detention js not warranted by any 
statute or statutory rule. Weare of the Opinion that the appeals 
before us must be dealt with on. the footing either that clause a of 
section 1o of the Ordinance has no wider operation than clause 1, 
or that clause 2 is void and inoperative. Our decision must accord: 


- ingly turn on the construction and effect of clause 1 of section 10, 


Turning now to the question of the interpretation of -the rele- 
vant provisions of the, Ordinance, the first point, for determination 
is + what are the orders included in the expression ‘avery such 
order’ in clause a of section 6, The operation of clauso I of sec- 


Vor.478.] FEDERAL COURT, 


tion ro, inso far&s it relates to the orders- classified as category 
(b) above, will be limited to the orders falling. under clause 2 of 
section 6. The same will govern even clause 2 of section ro, if 
that provision is to be given effect to. On behalf of the detenus, 
it has been contended that the word ‘such’ attracts not merely the 
qualification to be found in the opening words of clause 1 of sec- 
tion 6, namely, ‘order made before tne commencement of this 
Ordinance under rule a6 of the Defence of India Rules’ but a 
further qualification to.be extracted from the reference there con- 
tained to the gronnd of invalidity arising out of the sra vires 


character of rule 26. On this footing, it was argued that allthat . 


section 10 debars is objection or relief based sere/y on the ground 
that rule 36 of the Defence of India Rules was s/ru vires and that 
the power of the Court to grant relief on other’grounds has not 
been taken away. The Patna High Court (in the judgment under 
appeal) and the Calcutta High Court [in Jatindra Gupta and others 
v. King Amperor (1)] have not been.prepared to adopt this limited 
construction, The contention is referred to in the judgment of the 
Lahore High Court in Baldev Mitter. King Emperor (a) but it 
was apparently not found necessary in that case to decide the point. 
It was suggested on behalf of the appellants that the judgment of 
the Full Bench of the Bombay High Court (in Criminal Appin. 
No. 585 of 1943) supports them. A careful perusal of the judg- 


ment does not convince us that eo far as clause s of section 6 is 


concerned, the learned Judges have adopted the construction now 
contended for by the appellants. In one place they observe 'that 
it is only orders made valid by section 6(1) to which section 6(a) 
applies and is limited’, This language may in fact cover aW 
orders passed beíore the commencement of this Ordinance because 
they had all been passed under rule 26 of the Defence of India 
. Rules and they were all tainted with the illegality attaching to 


that rule, at any rate all the orders passed before Ordinance XIV ` 


of 1943. In another part of the judgment, they say ‘only orders 


valid except for the defect mentioned in sub-section (1) were | 


covered by sub-section (2). This is different from saying that 
sub-section (2) is limited to orders which are liable to challenge 
oniy on the ground of the invalidity of rule 26.. The. . earned 
Judges were emphasising the difference between orders which 
substantially complied with rule 26 and orders which only purported 


to be made under rule 36 but did not in substanee comply with . 
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its requirements. We shall return to this question when we con 
sider the effect of section ro. 

So far as section 6(2) is concerned, we are of the opinion that 
the limited construction put forward on behalf of the appellants 
is not its proper or natural meaning. To begin with, that con 


. struction i$ not in accordance with the ordinary connotation of the 


word ‘such’. The word ordinarily attracts only whatever is 
expressed as qualifying or descrigtipe of the same subject in the 
preceding sentence. So viewed, it can only refer to the words 
“ made before the commencement of this Ordinance under rule 26 
of the Defence of India Rules ", because they alone qualify or are 
descriptive of the order dealt with in clause 1 of section 6. The 
succeeding words in clause r are enacting words and not descriptive 
words. They refer to a possible ground of invalidity and enact that. 
such ground of invalidity shall not furnish a basis for relief We are 
unable to hold that asa matter of grammatical construction those 
words can be imported into clause 3. Further, it seems to us that 
the construction contended for will not be consistent with the 
scheme of the Ordinance. As explained already, the Ordinance was’ 
promulgated with a view to get over difficulties arising out of the 
statutory rules on which the power of detention had depended. 
The authorities preferred to base iton an independent enactment 
and accordingly promulgated the Ordinance. Normally, only 
orders passed subsequent to the promulgation of the Ordinance 
could be supported by the new power.  To.avoid a situation under 
which existing orders would be subject to the old Act and rules 
and only new orders subject to the new Ordinance, it was thought 
necessary to enact that even orders that had been passed under tho 
old statutory rules should be deemed to have been and should have 
effect as if they had been made under the Ordinance. This explains 
the dichotomy assumed in section 1o, namely, of orders made under 
the Ordinance and orders having effect as if they had been made 
under the Ordinance. It is scarcely consistent with this scheme to 
assume that clause a of section 6 comprised only some of the orders 
that had been passed under rule 26 of the Defence of India Rules 
and that other orders passed under that rule were left to stand ina 
category of their own and continue to be governed by the old rules 
themselves, It wasalso a furthér part of the scheme of the Ordi- 
nance that after its date, orders of detention should brdinarily be 
in force only for six months unless continued on further considera- 
tion for another period. Section 9 which gives ‘effect to this inton- 
tion adopts the same dichotomy as section ro, classifying the orders 
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into (i) orders måde under this Ordinance and (ii) orders deemed . 


under the provisions of section 6 to have been so made. If some of 
the orders made under rule 26 of the Defenceof India Rules should 
be held not to be comprised in clause a of section 6, the persons 
detained under those orders would not be entitled to the benefit of 
section 9, a result which does not seem to be consistent with the 
scheme and purpose of the Ordinance. Lastly if clause r of 
section :o, in so far as it relates to orders passed before the date of 
the Ordinance, were to be limited to orders open to objection only 
on the ground of the invalidity of rule 26 of the Defence of India 
Rules, the provision would seem to be redundant because that 
matter has been specifically provided for in clause x of section 6. 
Fer contra, it has been suggested that if clauses r and a of section 
IO were applicable to all orders of detention if clauses 1 and 3 
of section ro were applicable to all orders of detention on whatever 
ground they might be impeached, clause r of section 6 wo uld have 
been unnecessary because the objection to the validity of rule 26 
would also be one of the objections precluded by section ro. It is 
difficult to deny the force of this contention. It is however possible 
that as the corresponding provision in Ordinance XIV of 1943 had 
already been the subject of a decision of this Court, the autho- 
rities deemed it safer to reproduce it as clause 1 of section 6 of the 
new Ordinance in addition to the general language of section ro 
which had still to run the gauntlet of a challenge in & Court of law. 
Clause r of section 6 also goes somewhat further than section ro in 


that it not merely affects the remedy but also enacts that the orders. 


there referred to shall not be deemed to be invalid. A declaration 
to that effect was apparently not thought right to make except ina 
limited class of cases. 

The view stated above as to the scope of clause 2 of section 6 
will also determine the ambit of the expression ‘order having effect 
by virtue of section 6, etc.’ in section 10 of the Ordinance. But it 
does not follow from this that the court can no longer consider the 
validity of an order which on the face of it appears or purports to 
have been passed under rule 26. It is on this aspect of the case that 
the judgment of the Bombay Full-Bench is of assistance. . We 
respectfully agree with the learned Judges that the Ordinance does 
not protect a document which is not really an ‘order under rule 26’ 
though it may ` appear on its face to be the order of an authorised 
officer. Clauses 1 and 3 of section ro of the Ordinance have not 
introduced any new principle of immunity. Except for the refer- 
ence to section 491 of the Criminal Procedure Code, they only 
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re-enact clauses 1 and 2 of section 16 of the Defence of India Act, 


and they had to be so re-enacted because all future orders of 
detention would be made under the Ordinan ce itself and could not 
therefore attract the benefit of section 16 of the Defence of India 
Act. The verbal change effected by the omission of the words 
‘and signed’ found in section 16 (a) of the Act is explained by the 


_ inappropriateness of that requirement in the case of orders purport- 


ing to be passed by a ‘Governor because under section 59 of the 
Constitution Act such an order is not ‘signed’ by the Governor. 
It is material to note that while clause 3 of section ro of the 
Ordinance enacts a presumption in favour of any order purporting 
to have been made by any authority, etc, clause r of section I0 
and clause 1 of section 6 which is imported into clause a of 
section 6 refer only tq an order sade and do not include orders 
‘purporting to be made’. The same distinction was made in 
clauses 1 and 2 of section x6 of the Defence of India Act (XXXV 
of 1939). The circumstance that even in the new Ordinance the 
presumption is laid down in clause 3 of section ro only às & 
rebuttable presumption is significant. Such & presumption can be 
rebutted ; but it would be meaningless to allow it to be rebutted if, 
by reason of clause (1r) of the same section, the party is not to get 
any relief even after rebutting the presumption. The addition in 
clause r of section ro of the words which preclude the exercise of 
the power under section 491 of the Criminal Procedure Code 
involves no change in the legal position. The part of the clause is 
only consequential upon and must be held to be co-extensive in 
operation with the preceding pert of the clause. Its scope is also 
limited by the repetition of the words ‘any order having effect 


under this Ordinance. ’ 7 


In our judgment, no further curtailment of the power of the 
Court to investigate and interfere with ordera for detention has been 
imposed by Ordinance III of 1944. The Court is and. will be still 
at liberty to investigate whether an order purporting to have been 
made under rule 26 and now deemed to be made under Ordinance 
II or a new order purporting to be made under Ordinance JIT was 
in fact validly made, in exactly the same way as immediately before 


` the promulgation of the Ordinance. If on consideration the Court 


comes to the conclusion that it was not validly made on any of the 
grounds indicated in any of the long line of decisions in England 
and this country on the subject, other than the ground that rule 26 
was xifra vires, section ro of Ordinance III will no more” prevent 
it from so finding than section 16 of the Defence af India Act did, 


` 


t 
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Such an invalid order, though purporting to be an order, will not 
in fact be an "order made under this Ordinance” or having effect 
by virtue of section 6 as if made under this Ordinance at all for the 
purposes of section 10. 

We are accordingly of the opinion that the learned Judges who 
pronounced the main jadgment (in Criminal Miscellaneous Cases 
60/43 and 204/43) erred in -holding that the new Ordinance has 
taken away the power of the High Court to pass any orders under 
section 491 of the Criminal Procedure Code and that the proceed- 
ings must be treated as discharged under the provisions of 
section 10 (2) of the Ordinance. The judgments in the other two 
cases purport to follow this judgment. There are observations in 
some of the Judgments bearing upon what may be called the merits 
ofthe case, But it is difficult to say that the treatmont -of that 
aspect of the case is not likely to have been affected by the view 
which the learned Judges took as tothe deprivation by the Ordi- 
nance of the power of the Court to pass any order under section 491 
of the Criminal Procedure Code. It seems to us that in those 
circumstances the only proper course is to allow all the four appeals 
and to set aside the orders of dismissal passed by the High Court 
in all these cases. The cases will be remitted tothe High Court 


r with a direction that the petitions be restored to the file and 


disposed of in due course of law, in the light of thé decision above 
given as to the nature and extent of the Court's power in 
the matter. 

A, T. M. Appeals allowed ; case remitted, 


` 
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Accused, mental suffering of, due to inordinate delay In execution of death 
sentence—Death sentence, if can be oommutated to transportation for 
life 3 see Ultra vires 

Act I of 1872, Secs. 80, 145, 154 

—— IX of 187% Secs. 14, 23 bee seis 

— VIII of 1885 (as amended In 1940), Sec. 168 (1) (a) (b), 168A 

— V of 1898, Seos. 161, 162, 288 ‘xe 

— — V of 1898, Secs. 435, 491 ene 

— V of 1898, Sea, 491 a 

——— V of 1908, Sec. 51(d) j T 

—— V of 1908, Sec. ga 

—— V of 1908, Sec, 100 CI. (a) 

—— V of 1908, O. 30 Rr. 1, 10 "t 

- —- Ill of 1926, Sec. a 

——— XV B. C. of 1932, Secs. 36, 37, 38 Eu Se 

——, validity of, decision as to—Substance and not the form to be looked to ; 
see Ulira vires asi T 

Action, conversion of, into one of. quasi com tract—Party, if bound to sue In 
tort; se Equitable mortgage - 

Adaptation of Indian Laws Order, 1937, Proviso to Para. 8—Regula. 
tion I of 1936, Sec, 7 ; ses Relief Ws A 

Adoption—Adoption made after the death of last selene: effect af— 
Mitakshara Joint family property—Hstate vested in remote heir. 

An adoption made after the death of the ‘last co-parcener in Mitakshara 
family (i. e., after the termination of the co-parcenery) by the widow or 
mother of a predeceased collateral who was not his helr has the effect of 
vesting the family property in the adopted son, displacing a collateral of 
his who is most remote from a natural brother. 

The authority to adopt by mother of the last oo-paróeaer does not coms 
to an end on her son’s death by reason that he was the sole surviving 
co-parcener in the joint family. Anant Bhikappa Patil v. Shankar 
Ramchandra Patil n ees 

made after the death of last co-parcener, = the widow or 
mother of predeceased collateral—Mitakshara joint family property ; see 
Adoption ave aqe 
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Agency —Ternination of—Hisconduct, nature of. 

The respondent company is a joint stock company carrying on business at 
Bombay as sploners and wearers of cotton, jute and other fibres ; the 
Individual respondents, along with two other original defendants row 
deceased were the directors of the respondent company by resolution 
terminated the employment of the appellants as managing agenta of the 
respondent company. 

As regards the misconduct necessary E justify the termination of the 
appellant firm's employment as managing agents of the oompany. 

Held, that in each case the question must be whether the misconduct 
proves, Or reasOnably apprehended, has such a direct bearing on the 
employer's business, or in the discharge by the employee of that part of 
the employer's business in which he is employed, as to seriously affect 
or to threaten to seriously affect the employer's business or the 
employee's efficient discharge of his duty to his employer. The nature 
of the particular business, and the nature of the duties of the employee, 
will require to be considered in cach case in order to arrive at a just 
_ conclusion on the question. Morarji Goculdas & Co v. The Shola- 


” pur Spinning and Weaving Company Limited s ja 
Agreement to stifle prosecution—Evidecce—Strong niens ; see Equitable 
mortgage ne 
———— — ——- to stifle prosecution is a question of fact; sve , Equitable 
mortgage ` T e. 


Allenee from Mutwalli—Mutwalli improperly allenated the wakf property to 
a stranoger—Rellof by way of declaration of trust or recovery of posses- 
sion of trust property, if can be had ; see Wakf - 

Appellate Court, if can override the fading of the trial Judge rejecting ilia 
testimony of a witness; see Ultra vires T T 

Application for copies of misters Of witness before police, when to be 
made by the defence ; see Evidence, admissibility of ats e 

Authority to adopt by uu. if comes to an end on her son's death Soa, 
the sole surviving coparoaner in the joint family ; see Adoption - 

Baak, Patiala State, business exclusively carried on in—Proflts received in 
British India, if liable to be assessed under Income-tax Act; see 
Inoome-tar m 

Bengal Tenancy Aci, Section 168, if bars the execution of reat decree by 
the appointment of a recelver of tenant judgment-debtor's property 
under section 51(d) of the Code of Civil Procedare—Property not liable 
to be attached or sold in execution of rent decree ; ewe Rent decree  .., 

, Section 16B(1) (a), 1f prohibits private mle of more- 
able property, not requiring previous attachment ; see Ront decree 

Benmgal Tenancy Act (as amended in 1940), Section 168 (1) (b if 
applicable—Defaulting tenure not available to decree-holder—Decretal 
amount, how realised ; sse Rent-decree T Sis 

Bengal Municipal Act, Scias 36, 37, 38—Election of a candidate, when 
can be set aside—Suspension of Municipality under the Defence of India 
Rules ; aee Election petition i eee 
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Cases, pending—-—Effect of repeal of enactment ; see Ultra vires . ES 
Caution, adopted by Legislature in taking evidence of police officer for con- 


tradiction of a witness ; see Evidence, admissibility of - ze 
Cesses—Liability to pay, when 'arises—Rent payable in four kists; see 
Lease 


Civil Procedure Code, Section 51(d)—Appolntment of recelver of tenant 
judgment-debtac' s Pproperty—Defaulting tenure not available to decree- 
holder ; see Rent decree idm sss 

— —7, Section 9g3— Party —A]lenee, if can be impleaded— 


Mutwalll improperly alienated the wakf property to a stranger ; see 
Wakf 








» Section ga, why applicable to shebaits or mut- 





wallis ; see Wakf 





» Section 100 clause (a)—Decision being 


law—Fallure to appreciate and-determine the real question of fact ; see 
Second appeal 





, Order 30 Rule 1—'Firm'—Hindu joint family carry- 


Ing on business under an aseumed firm name; see Suit, if main- 
tainable 





Order 30 Rule 1—'Firm'— Hindu joint’ family trad- 
ing concern ; see Suit, If maintainable ase - 
T — — Order 30, Rule 10, scope of—Number of individuals 
carrying On business, elther under a firm name or an assumed name— 
Individuals do not in law constitute a partnership resti- g on contract, 
¢. £., à joint Hindu family trading concern ; see Suit, if maintainable ... 
» Order 30, Rule 10— Suit can be instituted against 
the members of a Mitakshara joint Hindu trading family in the assumed 
name in which they are carrying on business; see Suit, if main- 











tainable TT eee 
Coercion under Indian law, what is ; gee Equitable mortgage iss 
—— ———, when oan be pleaded ; see Equitable mortgage T ii 
Consent, when free—Obstacles named in section 14 Of the Contract Act ; s 

Equitable mortgage sie T" 


Consideration, if lawful—Promisee's undertaking not to sue the promisor in 
damages or for money had and recetred—Embezslement by promisor ; 
see Equitable mortgage s in 

Promissory note executed by defendant by way of reparation 
for the loss onased by him to the plaintiff; see Equitable mortgage — ... 

Constitution Act—List II, Entry No. r—‘Admlalstraticn of justice’ —Subject 
matter of Ordinance No. XIX of 1943 ; see Ultra vires As aes 

— — "Criminal Procedure" in Entry No. a of List III—Subjec 





p 








matter of Ordinance No, XIX of 1943 ; see Ulira vires ni "E 
——— Ninth Schedule, seotion 7a—Ordinance No. XIX of 
1943 ; see Ultra vires A. wae 





, Secthons-72, 99, 1too—Governor General's power to 
promulgate Ordinances : see Ultra vires ase es 


contrary to — 
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Paar. 
Constitution of Orissa Order In Council, 1937, purpose of—Termina: 
tion of operation of any law in any particolar area—R ule of construc- 

tion—The application of any enactment to Madras; ses Relief m 117 
——— ———————, Pars. 11 to be read with 

Para. 25 ; see Relief is ee 117 
Censtructive trust under English law, if applicable when the property 

transferred 1s wakf property ; see Waki’ T 43 
Contract, right of parties to, if can be abrogated by settlement seite: 

ste Lease ie 328 
Contract Act, Section 23—lllegal oonsideration—Promisee's undertaking 
not to prosecute the promisor criminally—Offence non-compoundable— 

Compromise opposed to public policy ; are Equitable mortgage eo 129 
Co-parcener, mother of last, in 2 Mitakshara Joint family—The authority 

to adopt by her, if comes to an end on her s0n's death ; ses Adoption ... 102 
Coples of statements of witnesses during police investigation to be furnished 

to the accused ; see Evidence, admissibility of - 217 
Court, if can iregi the validity of order made under rule 26 of Diea 

of India Rules; sss Ultra vires see - 349 
————, M has jurisdiotlon to investigate whether orders passed under Defence 
of India Rules or unde Ore OI of 1944, were validly made ; see 

Ultra vires ses one 349 
Criminal Procedure Code, Section 162, analysis of; ses Evidence, 

admissibility of m ios 217 

—, Section 16a, effect of ; ste Evidence, admiss!- ! 
bility of ec san 217 





, Section 162—Pergon shall not sign the state- 
ment—Inteaticn to prevent the writing becoming one which might be 
proved in order to contradict the witness; see Evidence, admissi- 
bility of ve - 217 
——, Section 162—Statement made by witness 
during the course of Police Investigation, to be*used for what purpose— 
Contradiction, how to be established—Proof of writing as contemplated 
by section 145 of the Evidence Aot ; ses Evidence, admissibility of eee 217 
— ———— ———————, Seotion 16a(1)—FPirst information report ~ 
recorded by Sub-Inspector of Police, if can be used for any purpose 
during the proceeding before the Judge; ee Evidence, mdmissi- . 
bility of one eee 217 
———— —— , Section 162{1)}—First information report 
recorded by Sub-Inspector of Police if acta? in evidence ; see 
Evidence, admissibility of one - 217 
» Section 162(1) Proviso—Abeolute right of 
acoused to obtain copies of statements made by witnesses during the ` 
course Of police investigation ; sse Evidence, admissibllity of aes 217 
—Ó— c, Section 162{1) Proriso—ÁAccused wishing 
to contradict a prosecution witness by showing that he did not mention 
a particular matter to the police—O mission amounts in substance to 
contradiction —Proot ; sre Evidence, admissibility of ies ig 217 
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Criminal Procedure Code, Section 16a(1) Proviso—Accused wishing to 
contradict a prosecution witness by showing that he did not mention a 
particular matter to the police—Alleged omission from the statements 
amounts in substance to a contradiction—Reasonable inference to be 


drawn—Requisite materials to be placed before the Court ; see Evidence, 
admissibility of 


ave T. 
—— — —— , Section 162:1) Proviso, applies only to state- 

ment of a witness, which has been reduced to writing by the investi- 

gating police offioer ; see Evidence, admissibility of ove 

» Section 162(1) Proviso—Copy of slain 

made by a witness during the course of police i i nature of ; 

ste Evidence, admissibility of 





e et 





aea aes 


-——~——,, Section 16a{1) Proviso—Copy of statement 
made by a witness during the course of police investigation, should be 


furnished under the direction of- the Court; see Evidence, admissi- 
bility of 





——— - ——-—, Section 16a(1) Proviso—Court would be justi- 
fied in refusing the copy of an abstract of statement of several witnesses 
prepared in such a way that it was not clear what each witness was 
supposed to have sald ; see Evidence, admissibility of vv - 

———— —— ——, Section 16a(1) Proviso—Defence, if entitled 
to a copy of an entry in the diary which merely summarised the coa- 
clusions at whioh the investigating officer had arrived after examining & 
particular witness ; see Evidence, adm'ssibility of sa ee 


— -—————————, Section 16x1) Proviso—Defence wishing 


to contradict a prosecution witness by showing that he did not mention 


a particular matter to the police—Dnuty of Judge—Omission, if amounts 
in substance to contradiction ; see Evidence admissibility of i 

———— — ——, Section 162(1) Proviso—Investigating police 
officer if in a position to testify that the writing in the diary correctly 
represents the previous statement of the witness—Judge’s record to 
contain what ; see Evidence, admissibility of eo one 


——, Section 162(1)—Investigating police cfficer if 
in a position to testify that the writing In the diary correctly represents 
the previous statement of the witness—Roelevant portion of that state 
ment recorded by the Judge in his note of evldence—Writing in the 
diary, if to be marked as an exhibit ; ses Evidence, admissibility of ... 
——, Section 162(1) Proviso—Ommission from 
previous statement to the  police—Contradiction— Defence coansel, 
what to do ; see Evidence, admissibility of ose -— 


Section 169(1) Proviso—Omission frorn 
previous statement to the polioe—Testing TI WC Act, 
section 154; see Evidence, admissibility of wes 

— Section 1621) Peeve recadon of 
procedure to be followed ; ses Evidence, admissibility of a sie 


Ln J 











371 


217 


217 


217 


217 


217 


217 


217 


217 


917 


372 THE CALCUTTA LAW JOURNAL, [VoL 78. 


Piar. 
Criminal Procedure Code, Section 162 1) Proviso—Statement made by 
witness during the course of police investigation—Procedure to be 
followed for proving contradiction ; see Evidence, admisaibility of wwe 217 
, Sectlon 162(1) Proviso—Statements made by 
witnesses during the course of police investigation —Statement, if to 
be recorded in the actual words of the witness; see Evidence, admissi- 
bility of i ase - 217 
—, Section 162'1) Proviso—Statements made 
by witnesses during the course of police investigation, to be written in 
the diary merely in the form of a memorandum ; see Evidence, admissi- 
bility of - ose 217 
, Section 162(1) Proviso— System followed by 
the investigating police P in recording the statements of witnesses 
under section 161 of the Code of Criminal Procedure—Preomutions; ses 
Evidence, admissibility of se vas 817 
-— — ———, Section 163(1) Proviso— Time for making 
the application for copy of statement made by a witness during the 
course of police Investigation ; see Evidence, admissibility of . ei 217 
—————— , Section 162(1) Proviso—Tris] before the 
Sessions Court—Faflure to make the appl oation for copy of statement 
made by a witness during the cou-se of police investigation, to the 
Court of committing Magistrate, effect of; sse Evidence, admissi- 
bility of i M 217 
——, Section 16a{1) Proviso—Unautborised copy 
of statement made by a witness during the course of police investigation, 





dim 











if can be used ; see Evidenoo, admissibility of - 217 
— =- ———— —— —— ——, Section 162í1) Proviso, when applicable ; m 
Evidence, admissibility of ie m 217 


bom 


—— -—, Section 162{1) Proviso—Witness, when œn 
be contradicted—Witness, when to see the record; se Evidence, 
admissibility of TA 212 
—, Section’ 16a(1) Proviso Writing is one 
i Which c can be proved for the purpose of contradiction ; sse Evidence, 
admissibility of i iu i 217 
, Section. s88— Application of the provision 
within the discretion of the presiding Judge—Proper execoise of 
discretlon— Deposition of witness before the oommitting Magistrate, 
when to be used as a substantive evldence—Evidence Aot, section 145; 
ses Evidence, admissibility of eee 217 
, Section 288—Evidence given at malitiam 
enquiry, admissibility of—Application of the provision of the section 
within the discretlon of the presiding Judge; see E.idenoe, admissi- 
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bility of T — 217 
— , Sections 435, 491— Powers of High Court 
under—To call fór records from Special Courts ; see Ulira vires ir g81 
Death sentence, transmuting, to one of transportation —Principle ; sve 
Ultra vires T" TN 14 
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o, 


Decision in the presence of particular party with a view to bind him, wben. 


no relief can be given against him; see Wakf © m ees 
Decree, money—Decree for arrears of rent of patni tenure passed after 
trensfer of both the decree-holder's and judgment-debtor's interest 1f 
8— ; ate Rent decree -— T 

—— —— obtained by a Mitakshara joint Hindu family business in its ids 
name, if valid ; see Suit, if maintainable ose ose 
Decretal amount, how realised—Defaulting tenure not available to the 
decree-holder and not liable to be sold in executlon—Personal Ilability 

of the judgment-debtor under the decree ; ses Rent decree ... eo 
Defaulting tenure not available to the decree-holder—Decretal amount, how 


realised ; see Rent decree T ase 
Defence of India Act, Section 16—Jurisdiction of Courts under; see 
Ulira vires T ove 
Defence of India Rules—Supersession of Municipality—Hlection ; see 
Election petition »" - 
—— — —— — —, Rule 26, order under—Conrt, if can investigate 


the validity bf order ; see Ulira vires i is 
— ———, Rule 5Ó(4)—Person attempting to interfere 
with police officer engaged in enforcing the order of the District 
Magistrate prohibiting all processions and meetings unless permission 
was obtained from himself or some other proper authority—Actual 
presence within the cordon made by the police offloer, If necessary ; see 
Evidence, admissibility of — 
Delay, inordinate, in execution of death sentence and conquent manal suffer- 
- Ing of acousod—Federal Court, if has power to commote it to transporta- 
tlon for life ; see Ulira vires bs 
Divesting of vested estite—Mitakshara joint family scope Dat of 
last coparcener—Adoption made afterwards by widow or mother of 
predeceased collateral ; see Adoption ee ene 
Election of a candidate, when oan be set aside—Bengal Municipal Act, 
section 38 —Supersession of Munlolpality under tha Defence of India 
Rules ; se Election petition eas d 


Election petition—The Bengal Municipal Act (Act XV B. C. of 1933), 
sections 30, 37 and 385—Hlecion, if can be set aside on grounds other 
than those specified in section 38. ` 

An election of candidate can be set aside If the facts established would 
bring the case within the purview of section 38 of the Bengal Munipipel 
Act. It cannot be set aside on any other ground, for example, on the 
ground that the election had been beli when the Municipality had 
alrendy been superseded under the Defence of India Rules and no order 
had been passed for constituting it. Prasad Das Mullick v. Kartic 

Embexxlement, remedy for—Tort, if oan be walved—Reparation for mis 
appropriation ; sse Equitable mortgage id 

» remedy for—Tort-forsoc’s Mability—Qusasi contract ; be? 
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Enactment, repeal of, effect of—Pending cases | see Ulira vires... - ees 

—, construction of—Questlon of fairness or policy—Language 

clear ; see Ultra vires ise 
construction of—T wo possible constructions ; ses Ulira vires .. 


Equitable mortgage— Execution of promissory nete and handing ower of 
Hie dseed—Embesslement of money—Remedy open to the person whose 
money was embessled—Tori feasance—Quasi contract—Contract Act 
(IX ef 1872), sections 14, 33——Consent, when free—Coercion, when can 
be pleaded—Unduse infinence—Agreement to stifle prosecuiion— 
Pleadings—Object. ; i 

Per Pal, F. : Emberrloment is a crime as also a tort and so far as the 
tortious liability involved In itis concerned, the remédy of the Injured 
is an action for unliquidated damages. Embexrlement may also create a 
relation within the confines of what may be sald to be gwasi contract. 

A person who obtains a benefit from a tort committed by him at the 
expense of another is under a duty to compensate the other for the 
value of the benefit thus received, Action can be based on such unjust 
enrichment. To require the wrong-doer to pay the value of what he has 
improperly received is ordinarily demanded by justice. When embezazle- 
ment takes place, the injured party may watve the tort and seek his 
remedy in an action based on gwasi contract for ‘money had and 
received. No party is bound to sue in tort, whera by converting 


~ the action into one of qwasi contract he does not prejudice the tort-- 


feasor. 

In the present case, at the time when the promissory note attended with 
the deposit of title deed by way of collateral security was obtained, 
the rights of the plaintif were: (I) To prosecute the defendant 
criminally. (II) To claim-from him the payment la damages (unliqui- 
dated) for the tort. (II) To waive the tart and claim from him the 
repayment of the debt ‘far money had and recetred', 

For the criminal act of the defendant the plaintiff not oaly had the right 
to proseoute, but it was also his duty to do so. This duty was a social 
and not a legal duty. The plaintiff was not made legally bound either 
to prosecute the delinquent oc to lodge information of the offence 
anywhere. 

Though the plaintiffs claim in tort would have been anliquidated damages 
and thus n private settlement rights have been open to bargaining, 
In view of the nature of the tort In the present case, its waiver would 
give rise to a definite debt and the Court would be in a position to see 
whether or not there had been any undue bargaining. 

Embexzling of plaintiffs money 1s a tortlous act for which the defeodant 

beoame liable fo pay damages (unliquidated) to the plaintiff. Fiom 

the nature of the tortious aci the plaintiff was entitled to watve the tort 
and seek relief for money had and received, This would entitle the 
plaintiff to realise from the defendant the entire amount deíaleated by 
him. The consideration for the promissory , note executed by the 
defendant by why of reparation for the loss caused by him tothe plaintif 
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by misappropriation by himself of the money belonging to the plaintiff 
wasthe plaintiffs promise to abstain from suing the defendant for 
money had and received. $ 

The possible considerations for tho promissory note and the collateral 
security might be— 

(i) The promisee’s undertaking not to prosecute the defendant (promisor) 
criminally, This is illegal consideration, where the offence being non- 
oompoundable and {ts compromise being opposed to public policy An 
agreement to compound a non cOmpoundable offence is forbidden by law 
in India, and when such an agreement constitutes the consideration for 
Or be the object of an agreement, It will fail to develop into a contract, 

An agreement to stifle prosecution in any particular case, is always a 
question of fact. f 

(ii) The promisee's undertaking not to sue the defendant in damages or 
for money had and received for the tort. This is perfectly legal. 

The consideration for the transaction being the promisee's undertaking not 
to sue the defendant in damages or for money had and re:eived, is a law- 
ful one. The object of the agreement is not the stifling of prosecation. 


Per Nasim, Ali, F.i At tho time when the defendant executed the promis- 
sory note in sult and deposited the title deed he knew that he was liable 

- for the money which he had misappropriated. It may be that at the time 
when he executed the promissory note In suit and deposited the title deed 
he was under an apprehension that he might be criminally prosecuted : 

Held, that it could not be inferred that this apprehension In his mind was 
caused by tlreat on the part of the plaintiff. 

Strong language is not conclusivo evidence of an agreement to compound a 
felony or to stifle prosecution, 


If a debt really exists, the right to sue for it must be upheld even though 


thece may have been a threat by the creditor of criminal proceedings. 


Proof that there has actually been a crime committed is unnecessary It ts 
unnecessary that each party should understand that the one is making his 


promise in exchange or part exchange for the promise of the other not 


to prosecute or continue prosecuting. Reparation is to be encouraged. 


The question if person are joint tort-feasors or not is not a pure question ‘of f 


law. Persons cannot be said to be joint tort-feasors unless they have 
acted in concert to commit a tort. 

Per Pal, F.: The defakation resulted in the loss to the plaintiff; It did 
not benefit by the false entries and tha money went in some shape or 


other from the pocket of the defendant to pocket of Mr. Jackson and ; 


thenoe to the pocket of the agent 1 

Held, that it would be wrongful on the part of the defendant to defalcate 
the amount and falsify the account although he might have done it with 
the-connivance of Mr. Jackson or at his bidding. 


The plaintiff never assented to the risk and it was admitted by the defen- ` 


dant that the alleged arrangement for illicit payment was ua the 
exix ess directions of the company. 


~ 
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Equitable mortgage—(Centd ): 

Mr. jackson was only a joint offender ; the act was done in pursuance of 
a concerted purpose of the two and it was a tort-feasance. 

The defendant even if he was merely an agent of Mr. Jackson and commit- 
ted the tortious act under the direction or with the assent of him, each 
would be liable at the sult of the party injured No authority of his 
principal would justify the wrongful act. 

The commonest remedy for a tort is an action for unliquidated damages. 

Consent is free when the activity of man by which it is effected works 
without obstacles to Impede its exercise. The obstacles are named in 
section 14 of the Indian Contract Act. 

Coercion oan be pleaded only where the end arrived at was achieved by the 
use of something in the nature of unlawfal force, or the threat of 
unlawful force, against the person or mind of the other contracting pa-ty. 

Undue influence may exist where a promise is extracted by a threat to 
prosecute certain person unless the promise Is given. It is not necessary 
that there should be any direct threat, It may be enough if the under- 
taking is gtven owing to a desire to prevent a prosecution, and that desire 
is known to those to whom the undertaking is given. 

Undue influenoe usually arises in contracts made between relatives or 
persons in a fiduciary posi'lon, But even as between strangers between 
whom there exists no fiduciary relaticn certain form of coercion, oppres- 
sion or compusion may amount to undue influence invalidating a contract. ` 

Where the instrument of coercion Is the doing or threatening of wilfully 
legal act of any description, it 1s coercion under Indian law, But even 
though the instrument of coercion is not thus of Itself illegal as in the 
case of a threat of prosecution, it may amoant to undue influence and 
the enforcement of a contract as procured may nevertheless be beld in 
appropriate oases to be contrary to public policy. 

Per Nasim AH, F.: “The general words of a release are limited always 
to that thing or those things which were specially in the contemplation 
of the parties at the time when the release was given.” See Norton on 
Deeds, and Edition page 209. l 

Per Pal, F.: Pleadings in this country are not to be strictly construed, 
But the parties should not be allowed to ignore altogether the rules cf 
pleading which have been laid down by the statute. It shonld not 
degenerate into no pleading atall, The rule is that all necessary perti- 
culars must be embodied in the pleadings. According to the rules of 
pleading as given in the Code of Civil Procedure, the pleadings not only 
need be concise, they must also be precise, A party is entitled to be 
told every particular which will enable him to properly prepare his case 
for the trial, so that he may not be taken by surprise, The whole object 
of pleading is to bring the parties to an issue and the importance of 
the rule is to prevent the issue belog enlarged, which would prevent 
either party from knowing when the case comes for trial, what is the real 
fact to be discussed and decided. The. London and Lancashire 
insurance Co. Ltd, +. Benoy Krishna Mitra ‘on n 129 
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Paar, 

- Byldonce, admissibility of—Defence of India Rules, Rule 56(4)—Person not 
present within the cordon of police offcer— Evidence Act (I ef 1872), 
section 80—Fudiclal jreceeding— Evidence, memorandum of, given by 
witness before Fudge wot &wlhorissd to take it—Criminal Procedure 
Code (Act V of 1898), sections 162, 288—Application—Discretion—First 

Information report recorded by police officer, admissibility of—Criminal 
Procedure Code, section 162—Absolutes right of accused te obtain copies 
of statements made by prosecution witnesses during police investiga- 
tion—Statgment, record of—Statement to be reduced to writing— 
Abstract of statement of several witnesses—Copy, when to bs refused— 
Procedure—Proper time for applying for cogy—' Called for the prostcu- 
Hon"—Use made of statements to the police—''In the manner provided 
by section 145 of the Indian Evidence AcP'— Paris of kis previous 
statement by which ii is intended to contradict him— Method of proving 
the previous statement of a witness—Coniradiciions in certain matters 
weniiensd by the witnesses in their evidence before the Judge, but 
with regard to which wo reference appears im their statements as 
recorded im the polices diary—Inference—Omission from the statement 
amounting to comtradictien—Procedure te be followed in proving 
omission from previous statement amounting to contradicHou— Evidence 
as to aysiem followed by the investigating police officer. 


Per Curiam: Any person who attempts to interfere with any police officer 

^ who may be engaged in enforcing the order of the District Magistrate 
prohibiting all processions and meetings tnless permission was obtained 
from himself or some other proper authority, is guilty of an offence 
under Rule 55(4) of the Defence of India Rules whether he is actually 
present at the place round which a cordon is made by the police 
officer, with the object of preventlng the processionists from passing, 
or not, 


The memorandum of evidence given by a witness before a Judge not 
authorised by law, to take evideace, is not evidence given by a witness in 
a judicial proceeding within the meaning of section 8o of the Indian 
Evidence Act, nor can jt be said that the witness before him deposed In 
a judicial proceeding. The deposition cannot be admitted in evidence 
in a trial before another Judge. 

Per Rdgley, J.: Statements of a witness cannot be used for the purpose 
of either oontradicting or discounting the evidenoe given in subsequent 
proceeding unless the particular matter or point had been plaesd before 
him as one for explanation in view of its discrepancy with the evidence 
then being tendered. 

It is always possible for a party who calls a witness to ask the Court for 
permission to put leading questions to such witness, The adoption of 
such a procedure does not necessarily mean that the witness in question 
should be declared hostile. 

The application of the provisions of section 288 of the Code of Criminal 
Procedure is a matter within the discretion of the presiding Judge. It 
ig not a proper exercise of discretion for the Judge to allow the 
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ByWence—/Conid ) : 
deposition of a witness before the ccmmitting Maglstrate to be used as 
substantive evidence in a case unless the party seeking to do so draws 
the attention of the witness to any part of the previous statement 
under the provisions of section 145 of the Indian Evidence Act, with 
regard to which any discretion may arise or unless the Judge himself 
puts the necessary quest!on for the purpose of observing this procedure. 

The first information report recorded by Sub-Inspector of Police is 
inadmissible In evidence under section 162 of the Code of Criminal 
Procedure. This Information cannot be used for any purpose during 
the proceedings before the Judge. 

Section 162 of the Code of Criminal Procedure provides that, subject 
to certain important restrictions, the acoused has an absolute right 
to obtain copies of statements made by witnesses during the course of 
the police investigation. It is Immaterial whether the statement is 
recorded in the actual words of the wiiness and it is sufficient if It is 
written in the diary mecely in the form of a memorandum. At the 
sams time, the section only applies to the statement of a witness, ` 
which has been reduced to writing by the investigating officer, and the 
Court would be justified In refusing the copy of an abstract of state- 
ment of several witnesses prepared in such a way that it was not olear 
what each witness was supposed to have said, Similarly the defence 
would not ordinarily be entitled to a copy of an entry in the diary which 
merely summarised the conclusions at which the investigating officer 
had arrived aíter examining a particular witness. 

In cases triable by the Court of Sessions the accused should make the 
requisite application at the proper time in the Court of the Committing 
Magistrate; but, if he fails to do this, it would not be to his interest, 
nor lt would be warranted by law, for him to postpone his application 
until the witness has entered the witness box or is on the polnt of being 
cross-examined. 

The oopy should be an accurate one. Such coples should only be furnished 
under the direction af the Court, Unauthorised copies should not be 
used. » 5 

The offect of section 162 of the Code of Criminal Procedure Is, subject to 
the provisions of sub-section 3, to prevent a statement to the police 
made during the course of the investigation from being used for any 
purpose except (1) by the accused for contradicting a witness, provided 
the procedure laid down 1n proviso (1) is followed and (2) by the prose- 
cution in re-examination for the purpose only of explaining any matter 
referred to In the cross-examination of the witness sought to be 
contradicted. 

The contradiction must be established by proving that the part of the 
recorded statement used for the purpose of contradicting a witness 
actually represents what was said by him to the police officer. It is not 
sufüolent merely to prove the writing as contemplated by section 145 of 
the Indian Evidence Act for proof of the writing alone does not show 
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Evidence—(Cenid,) : 

, that the witness actually made the statement by which it is sought 
to contradict him. 

The attention of the witness should be called to those parts of the diary 
entries in respect of which proof could be given that they represented 
the actual statement of each witness, in order that they might be used 
for the purpose of contradicting him. The attention of the witness 
should be called to those parts of the recorded statements by which 
it is intended to contradict him in order to enable him, if he desires 
to do so to furnish an explanation for any alleged contradiotion or 
material omision, Therefore, after the witness has been cross 
examined with regard to his previous statement without it being shown 
to him, he should then be allowed to read the relevant passage or it 
should be read to him by the cross-examiner and he should be asked 
whether he wishes to offer any explanation of the statement which is 
alleged to represent what he has wid. The weight to be attributed to 
| is explanation, lf any, will depend on whether the person who made 
the record is able to convince the Court tiat it was accurately made, 

The crdinary method of proving the previous statement of a witness by 
which it is sought to contradict him is: (1) When the witness is 
confronted with his alleged previous statement to elicit from him an 
admission that he made it: (2) To call the investigating offioer and 
to obtain evidence from him to the effect that the recorded statement 
in the diary is an accurate record or, at any rate, a substantially 
accurate record of what the witness mid to him and (3) To adduce any 
other legal evidence in order to establish the fact that the alleged 
previous statement was made, For example, in suitable cases, a 
witness may be examined, who was present at the time when the record 
was made and js in a position to testify with regard to its correct 
preparation. It would then be for the Court to decide whether the 
previous statement had been proved after weighing against the evidenoe 
adduced for this purpose any explanation which the witness might 
have glven with reference to the alleged statement or any other evidence 
which might be on the record to indicate that the previous statement 
as recorded had not actually been made. 

If the Investigation officer is in a position to testify that the writing in 
the diary correctly represents the previous statements of the witness 
and the relevant portion of that statament has been reoorded by the 
learned Judge in his note of evidenoe, it is a matter of minor importance 
whether the corresponding portion of the writing in the diary is 
marked as an exhibit oc not, Állthat is necersary is that the Jodge's 
record should contain somewhere a clear note of what the witness is 
supposed to have sald accerding to the evidence, What is Important 
is that relevant and admissible evidence in proof that the alleged 
pievious statement was actually made should be on the record in some 
form in order that it may be placed before the jury or to onable the 
Court to come to his decision. 
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Evidence—(Contd,) : 

It is the duty of the Court, whenever the defence wish to contradict a 
prosecution witness by showing that he did not mention a particular 
matter to the police, to decide whether the alleged omission, if 
established, would amount im sudstance to a contradiction, If the 
Judge Is so ‘satisfied, he should allow the cross-examination to proceed 
*|n the manner provided by section 145 of the Indian Evidence Act” 
and the attention of the witness should be called to such portion or 
portions of the recorded statement as may be sufficient fairly to place 
him ia a position to say whether or not he omitted to mention the 
m3tter with regard to which the alleged oontradiction arises or to explain 
the alleged omission, lf,’ however, the Court is not satisDed that the 
omission amounts in substance to a contradiction, any question with 
regard to the recorded statements in the diary should be disallowed, 
for instance, when the evidence of the witness although given in 
greater detail than in his statement as recordel by the Investigating 
officer, is nevertheless substantially consistent therewith. 

When the Court is satisfied tha. the omissions amounted in substance 
to contradictions, it must ba proved that, at tho time when he made 
his statement to the police, the witness concerned in fact made no 
mention of the matters which in application of or In contradiction to, 
his recorded previous statement he is alleged to have introduced Into 
his testimony. 

It is for the Court or the jury to draw a reasonable inference that any 
alleged omission from the statement amounts In substance to a oontra- 
diction and the requisite materials must be placed before the Court 
to enable it to exercise its proper function s, 

When it is sought to prove an omission from previous statement which, 
if established, would amount in substance to a contradiction, the 
defence counsel (or if necessary the Judge himself) should put such 
questions to the investigating offloer as may be sufficient to ascertain 
what the witness really said with regard to the matter in respect of 
which he is supposed to have contradicted himself. 

As it is the funotion of the investigating offioer in oonnection with 
this matter to give evidence in próof of what was actually sid to him 
by the witness, it may often be necessary to put a number of questions 
to him to test the weight of his evidence, For this purpose in suitable 
cases the Judge might exercise his discretion under section 154 of 
the Indian Evidenoe Aot or himself put the necessary questions to the 
investigating officer, 

There should be some evidence on the record with regard to the system 
which was followed by the investigating officer in recording the state- 
ments of witnesses under section 161 of the Code of Criminal Prooednre, 
It would be useful to know what precautions, if any, were taken by 
the investigating offloer to seonre the accuracy of the record, whether 
the diary was written In the presenos of the witness concerned oc 
whether any portions of it were read over to him, whether it was 
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customary to record full statements or whether the Sub-Inspector 
merely noted a few points which he considered to be of importance with 
reference to the immediate investigation of the onse. 

Per Roxburgh, F.: Section 162 of the Code of Criminal Procedure lays 
down (1) no statement by any person to a police officer In the course of 
an investigation under Chapter XIV of the Code shall, if reduced 
to writing be signed by the person making it, dnd (a) no such statement 
nor any record of it, of any kind shall be used for any purpose at an 
enquiry or trial in respect of any officer under investigation at the 
time when such statement was made *'save as hereinafter provided’. 

The provision (1) that the person sball not sign the statement indicates 
the intention that he is not to be fixed with the writing, and made 
responsible for it, In other words the intention would seem to be 
to prevent the writing becoming one which might be proved in order 
to contradict the witness. 

Provision (a) repeals sections 145, 153, 155(3), 157, 159, 160, 161 of the 


Indian Evidence Act, that would ordinarily be applicable to sucha. 


statement Or written record, subject only to the proviso. r 


The proviso is only applicable in cases (1) where the statement of the : 


particular witness has been reduced to writing, and (2) where the witness 
13 a Prosecution witness, 


Where the proviso applies, the Court is, at ee the accused, 


_ to “direct that the accused be furnished with a copy" of the statement 


which has been reduced to writing in order that any part of such 


statement, if duly proved, may be used to contradict such witness “in 
the manner provided by section 145 of the Evidence Act”. 

Unless the accused is supplied with a copy of the record of the statement 
of a witness to the police he is not in a positlon to know if there is 
any contradiction therein, The proviso means to provide him with this. 
facility. He may thea crose-examine the witnesses on the particular | 
point, and if he obtains an admission from the witness of a previous 
contradictory statement having been made (and perhaps an admission 
that the previous statement was really correct) that is all he requires. 
The contradiction In such erent will be ‘duly proved’ by the admission of 
the witness, 

Per Curiam: Section 145 of the Évidenoe Aot does not lay down anything 
as to what writings will prove previous statements or wil] contradict 
witnesses. : 

Per Roxburgh, F.. The proviso to section 162 of the Code of Criminal 
Procedure provides a pre-condition of procedure which must be followed 
before the previous statement made in writing or refused-to writing and 
relevant to matters in question can be proved for the purpose of contra- 
dicting a witnéas. It assumes that the writing in question is one which 
can be proved for the purpose of contradiction. 

The first provision of section 162 discloses an attempt to ensure that the 
written record of tbe previous statement to the investigating officer 
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shall not be a writing which oan be proved to contradict the witness, 
by its direction that the witness shall not sign it. The proviso then 
follows with this reference to contradiction “In the manner provided by 
section 145 of the Evidence Act”. 

The ordinary law as laid down in the EKvidenoe Act Is to apply, the 
reference to section 145 of the Evidence Act Is merely to be taken as 
being made loosely, to add a requirement that In all cases the" written 
record or the relevant part thereof (which must exist for the proviso 
to apply) must be brought to the notioe of the witness whom ít is 
proposed to contradict, even tbough the actual proof of the previous 
statement Is to be made ordinarily not by proving the document itself, 
but by the evidence of the police officer who heard it, The effect of 
the reference is merely to make statutory provision (a) for the ordinary 

rule of procedure requiring that the attention of the witness should be 
drawn to the matter proposed to be contradicted and (b) to provide 
furthec that the witness should be shown such actual written record as 
exists. For the rest the proviso is to be interpreted as if there was no 
reference to section 145, the other provisions of the Evidence Act will 
apply in regard to the manner of proof of the previous statement and 
that parts of it oan be proved. : 

The legislature maintains what may be called its attitude of suspicion, and 


by excess of caution insists (1) that a witness cen only be contradicted 


where there is a written record and (2) that before a police cfficer can be 
called to contradict a witness, the witness must himself see the police 
record. Heramba Lal Ghosh s. Emperor 
» Memorandum of substance of—The statement of Judge that thee 
witnesses corroborated or supported the sta'ement of a witness recorded 
in form of memorandum, if Itself such memorandum ; see Ultra vires... 
Evidence Act, Section 80—Judiclal proceeding —Evidence of witness given 
before a Judge not authorised by law to take evidence; see Evidence, 
admissibility of wes à 
———,, Section Bo—Presumption as to, memorandum of aisea 
given by a witness bsfore a Judge produced as record of evidence— 
Judge not authorised by law to take ordea g see Evidence, admissi- 
bility of ivi - 
Evidence of witness given before a Judge not authorised by law to t»ke 
evidence, If can be admitted in evidenoe in a trial before another Judge ; 
see Evidence, admissibility of is "s. 
Fact, question o£—An agreement to stide prosecution ; ses Equitable mortgage 
Failure to appreciate and determine the real question of fact, if a question 
law ; ses Second appeal sale 
Federal Court, if can entertain appeal by the accused convicted by Special 
. Judge appointed under Ordinance No. II of 1942 and con fir med by High 
Court ; see Jurisdiction ses ivi 
————— ——, if oan substitute a sentence of transportation for death 
sentence— Time fajtor ; we Ultra vires one ere 
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Federal Court, lf can themselves assess the welght of evidenoe in order to 
determine whether the conviction was or was not justified; ses 
Ultra vires one ove 

Government Trading Taxation Act, Section a, if applies to business of 
Patiala State Bank—Business carried on exclusively in the State of 
Patiala—'ncome, profits or gains received in British India—"'In the 
like case" ; see Income tax vis ud 

Governor-General, if can promulgate ordinance bearing upon “preventive 
detention “for reasons connected with the maintenanoe of public order” ; 
we Ultra vires x T: 

, Governor-General’s Ordinance-making power, if limited to Lists I and III 

subjects ; see Ulira vires sis wees 

power to promulgate Ordinances * .see Ultra vires ... 

High Court’s jurisdiction under section 491 of the Cole of Criminal Prooe- 
dure, if taken away by Ordin nce IIl of 1944 ; ses Ulira vires ees 

Hindu joint family trading coacera—lf a firm ; see Sult, if maintainable 

Mitakshara joint family carrying on business under an assumed firm 
name—Who can bring sait ; see Sult, if maintalnable T ies 

Inco me-tax—P. Hala State Bank—Thke Gowernment Trading Tasation Act 
(III of 1926), section f£, applicability of —Deminion State carrying on 
business in British India, 

Section a of the Government Trading Taxaticn Act applies to business of 
the Patiala State Bank although it is carried on exolasively In the State 
of Patiala and hence the Income, profits or gains of the said business 
received in British India are assessable under the Indian Income Tax Act 
of 1922 as If received by a Company ''in the like case”. The Patiala 
State Bank ~ The Commissioner of income-Tax, Bombay 
Presidency, Sind and Baluchistan — ste 

inference—Appcehension of criminal prosecutlon—Execatlon of promissory 
note ; se Equitable mortgage ese oes 

Irregularity—Fallure on the part of Judge to comply with the provisions of 
section 6 of Ordinance No. II of 1942 ; see Ultra vires ase "T 

Jurisdictlon—Appeal to Federal Court—Acquittal of one of the accused— 
section 3(2) of Ordinance No. XIX ef 1943, tf applies to other accused. 

Eight persons, including the four appellants, were tried under the provi- 
sions of Ordinance No. II of 1942 by the Specia] Judge, on charge of 
criminal conspiracy to commit various offences and also on charges of sub- 
stantive offences. Tha trial resulted in the conviction of the appellants, 
who were on 11th May, 1913, sentenced to rigorous imprisonment rang- 
ing from 3 to 5 years and of one Ramaratnam who was sentenced to 

. . rigorous imprisonment for 7 years. The Special Judge submitted tho 
case for review under sectlon 8 of the Ordinance, Ordinance No. XIX 
of 1343 was promulgated before the review could be completed. 

The convicted persons appealed under sectlon 3(2) of Ordinance No XIX 
to the High Court. with the result that Ramaratnam was acquitted and 
the appeals of the others were dismissed. Under section 905 of tha 
Constitution Act, a certificate was granted ; 
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Jurisdictlon—(Conid): 

Held, that as the case fell within the purview of section 4 of Ordinance 
No. XIX of 1913, the proceedings before the Special Judge were void 
and the case was to be transferred to the appropriate Court for enquiry 
and trial. 

That the Federal Court cannot entertain appeals by other accused and 
dispose of them finally. Against these other accused proceedings are 
to be takea in sccordince with the eee of section 4 of Ordinance 
No, XIX of 1943. 

The expression ‘proceed in gs In section 8 of Ordinance No. II of 1942 
comprises the whole of the proceedings before a Special Judge and 
hence where in any such proceeding any one of several convicted persons 
trled together is sentenced to death, or to transportation, for life, 
Or to imprisonment for a term of 7 years or more, a review becomes 
obligatory under clause (a) of the section, not merely in respect of such 
convicted person, but in respect of the whole case. Subbaroyan s. 
The King-Emperor m n 

Kabullyat, if a mere counter part of Patte-Kabuliyat in English and Patta in 
Urdu—Kabullyat contains more liabilities undertaken by tenant; see 
Lease ‘i S Aaaa 

Law, question of—Porsons, if joint tort-feasors ; see Equitable mortgage  ... 

Leaso—Construction of—Rights of parties to contract, tf can be abrogated 
by settlement procetding—Rent payable in four kisis—Cesses, when 
payable. 

The rights of the parties to the contract can be abrogated by settlement 
prooeedings. 

Tho Kabullyat which is In English in this case Is not a mere counterpart 
of the Patta, which is in Urdu. The Kabuliyat in the main follows 
the provisions of the Patta ; but, coming to the liabilities undertaken 
by tbe tenant it contalns moro. 

The Kabuliyat contains the following passage: ‘And besides the Gorern- 
ment malgurari fixed for the present, I shall be responsible for payment 
of whatever new abwad or new revenue in respect of the said lots may 
be fixed or imposed by Government according to law or under orders of 
the officers of the time and Mahantji has nothing to do with the same", 
and the Patta “Aur siwal malguzari sarkari muainal ha] ke jo ebmad 
jadid yia malgusarl jadid” ; 

The plaintiffs contend that the words Malgurari hadi or new E 
mean and refer to the revenue that will be settled after the then perlod 
of settlement and therefore the defendants are Hable to pay the entire 
amount of the revised revenue ; the words *malguxari jadid’ read with 
the words ‘Aursiwal malguzsri sarkari muaina! hal ke’ and “And besides 
the Government malguxari fixed for the present" make the defendants 
liable to pay the exoess amount of the revenue.- 

The defendants contend that the word ‘jadid’ meaning ‘new’ means and 
refers to a new kind of revenue and not to any fresh settlement of 
the sam» kind of revenue ; 


Paar. 


Voy. 78.] INDEX OF CASES. 


Lease—(Cenid,) ; 

Held, that under the tems of the lease, the difference between the amount 
of revenue now settled for the estates and the amount of revenue that 
was payable for the estates at the date of the lease shall bave to be 
borne by the tenure-holder. 

The liability to pay cesses arises only when they beoome due under the 
law. The four kists provided for the payment of rent In the lease will 
not apply to cesses, Rabindra Chandra Ghose s». Arun Kumar 
Chose - m 

Lease, construction of—Kabullat, though in the main follows the potta, 
contains more than in the Potta as to liabilities ; see Lease is 
Legislature, if oan make laws for a number of P together; see 
Ultra vires jii 
Liabilitty—Principal and agent—Tortious act—Authority of panaia see 
Equitable mortgage eee si 
Liquidated damages, action for—The oommonest remedy for tort; see 
Equitable mortgage ane - 
Madras Agriculturists Rellef Act, 1938, lf E E ciet cci s 
Estate in the areas transferred from the Madras Presidency to the 
Orissa Province ; see Relief i 
Madras Estates Land Act, 1908, Proviso D—andholder’—Estate in 
the areas transferred from. the Madras Presidency to the Orissa 
Province ; see Relief T 
Managing agents, termination of—Misoonduct necessary to justify the 
` termination ; see Agency - esa 
Misconduct necessary to justify the termination of employment as managing 


agent ; see Agency eee LE] 
Mitakshara Hindu jolot family carrying 01 business under an assumed frm 
name—tf oan sue on firm name ; see Suit, if maintainable ,,, l - 





jolnt family property—Effect of adoption made after the death 
of last co-paroener ; we Adoption eo 

Mutwalli, alienes from, if can be Impleaded in a suit under id ga, Civil 
Procedure Code ; ses Waki - 

—— — icones alienated the wakf property to a smage Reni 


against the allenee ; see Waki jean 
Non-soverceign log lala tité, if can by subsequent oleate declare an 
ultra vires law or any part thereof slira vires ; see Ulira vires - 


Nullity, decree passed in a sult under order 30 Rule ro Civil Prooedure Code 
against the members of a joint Hindu trading family carrying on 
business in the assumed name if a— ; see Sult, if maintainable m 

Omission to mention a particular matter to police, if &mounts to contradic- 
tion ; see Evidenoe, admissibility of ee 

Ordinance, if to set out in detail the nature of emergenoy that jai led to its 
promulgation, referring therein to all the provisions of tbe proposed 
Ordinance ; sse Ultra vires e 

——— —, provision of, if can be inconsistent with that of any ICA of tho 
Legislature ; see Ultra vires T T 
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PAGE. 
Ordinance—making authority, power of, to repeal section 491 of the Code of 
Criminal] Procedure ; see. Ultra vires eo I 349 
making power of—Governor-General, if limited to Lists I and 
III subjects ; see Ulira vires sea en 349 
Ordinance No. 1i of 1942, if void ; see Ultra vires us 14 
—S , Section 6—Memorandum of ahkio Stant 
that other daski corroborated or supported the statement; see 
Ultra wires f ass - 14 
» Section 6, failure to comply with the provisions 
of, by the Judge, ls an irregularity ; see Uliva vires oe ese 14 


» Sectlon 6—Special Judge, if bcund to record 
evidence verbatim or can only take down the substance of it; se 
Ultra vires T - 14. 
» Section 8—Frocesdinogs’ comprises the whole of 
the proceedings before a Special Judge—Joint trial—Sentenco of death 
or transportation for life or Imprisonment for a term of 7 years Or, 
more—Review ; sse Jurisdiction 5 126 
Ordinance No. XIX of 1943, Subject matter of, if covered by the expres- 
sion “administration of justice" in List II Entry 2 and the expression 
“criminal prooedure" in List III Entry a of Schedule VII of the Consti- 
tution Act (Government of India Act, 1935) ; see Ultra vires ix 14 
» Section 3, construction of—Surrounding 
olrcumstances —Interpretation according to well-established rules of 
interpretation—Seotences passed under Ordinance No. II of 1942, how 
far effective—Jallor, duty of—Fines paid, i£ and how long to be 














retained ; ; eee Ultra vires 281 
, Section 3-—Interpretation TM M of Sie 

tlon ; see. Ultra vires - xs 281 

» Section 3, purpose of ; see Ultra EUM i 14. 
—-, Sections 3 & 4—Distinclion between cases 

under two sections; sse Ulira vires we. 3 sis 14 
, Section 3(1), If gave validity to the sentence 


passed by Special Court, bow determined ; see Ultra vires ... - I4 
—— c, Section 3'1), If re-enaots the jurisdiction con- 
ferred on the Special Court by sections 5, 10 and 16 of Ordinanca 





No. Il of 1942 ; sve Ulira vires MN 9B1 
——— ——— ————————, Section 31) If wlíra vire ia Governor- 
General ; see Ultra vires T eae 11 
— ——, Section 3(1), If wira vires the Gorernor- 
General ; see Ultra vices T T 281 


, Section 3(1), if validates the antecedent ocon- 
viotlons on which the ‘sentences’ or punishments inflicted by Special 


Courts were based ; see Ultra vires ete 281 
——— ————, Section 3(1), if valldates the —M of 
the Special Courts ; see Ultra vires - 281 





~- ——~———, Section 3(1}—Shall have effet —"'Shall 
continue to have effect" ; see Ultra vires — aa ons 981 


Vor. 7&.] INDEX OF CASES. 


Ordinance No, XIX of 1943, Bcctlon 3(1)1—" Whether or not the proceed- 
ings in which the sentence was passed were submitted for review 
under section 8"—'The High Court as a Court of appeal or, acting as a 


con firming Cont may consider or confirm the sentence; see Ultra 
vires 


eee ee eee 8 a 


—— — —, Sections 3(1), 4—Procedure to ‘he followed, 
if any oase does not fall within those two sections ; see Ultra vires 


we 





» Section» 3(3), construction of—Rights of 
appeal and revision ; see Ultia vires 

a Section 3(2}—Criminal Dascedara Code, 
section 435—Hlgh Court, if can call for records of the proceedings of 
the Spe:lal Courts constituted under the provisions of O dinance No. II 
of 19423 ; see Ulira vires 


Ln 





, Section 3(2), If applicable to the accused 
convicted under Ordinance No. II of 1942 ; se« Jurisdiction ... ins 
, Section 3(2), right of appea! and revision 
under, if excluded on rejectlon of review under section 8; see Ultra 
vires 











— —— —— ——-, Section 4—Trial by Special Judge under 
~ Ordinance No. II of 1942 and conviction —Promulgation of Ordinance 
- No. XIX of 1944; see Jurisdiction ec cae 
—— —— — ——, Se'm 4—Trial by Special Judge under 
Ordinance No. ll of 1942—Promulgation of Ordinance No. XIX of 1943 
before completion of review —Prooeeding before Special Judge vold— 
Case to be transferred to appropriate Court for inquiry and tria] ; see 
Jurisdiction ove s 
—— —————-, Section 4, where applicable High Court 
acting aa a confirming Court is not a ‘Special Court’; see Ultra vires m. 
——, Seotlon 4—Ordinance No, II of 1942, 
aeotion &{a) and 8(b), oases falling under ; see Ultra vires... s 
— ———, etio 4—‘T rial’, if comprises all stages of 
the proceeding Including the imposition of the sentence; see Ulira 
vires NES 
Ordinance No. Ill of 1944, if precludes High Court from passing oci 
. under section 491 of the Code of Criminal Procedure ; sse Ultra vires |... 
— —M————— —— —— , Sections 6 and 1011), if valid—Order of doten- 
tion not to be called into question in any Court ; sse Ulira vires sis 
» Section 10(2), if enacts a rule of Iaw—Section 
straightway discharges all pending proceedings ; see Ultra vires es 
Orissa Money Lenders Act—Mortgagors of estate in Madras partly 
transferred to Orissa, tf can olalm benefit ünder ————— ; sse Rellof 
Parties to contract, rights of, if oan be abrogated by settlement proceed- 
ings ; see Lease a sae 
Persons, when joint toct-feasors ; see Equitable mortgage idi cee 
Plaint, amendment of—Where such amendment does not alter the nature of 
claim, fresh sanction under section 9a Civil Procedure Code not neces 
gary | we Wakf T 


eee eee e 
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PAGE, 
Pleadings, construction of—Rules of pleading laid down by statute ; see 
Equitable mortgage 129 
Police diary, portions of the writing in, whioh the Judge kis qudd M 
his note of eride:oe need be exhibited ; sse Evidence, admissibility of . 217 
Possession, recovery of, of trust property, against the alienee Tm 
Mutwalll ; see Wakf dioc is 48 
Presumption of validity, rule of ; ses Ultra vires TT 381 
Private sale of moveables, if prohibited under section 163:1) of the Bengal 
Tenanoy Act ; ss Rent decree ae 343 
Promissory note —Execution by debtor under threat of criminal eoi 
by creditor ; see Equitable mortgage : ET $i 129 
—— — —— —— Proof of actual commission of crime— Prosecution — 
Reparation is to be encouraged ; sse Equitable mortgage... - 129 
- — — Reparation fer loss—Zoasideratlon ; see Equitable 
mort gage nee “as 129 


Proof, that a crime, vix threat by creditor to debtor of criminal proceedings, 

was actually committed is unnecersary—Right to sue Pa ; see 

Equitable mortgage = 129 
Prosecation—Right to—Plaintiff had not only right to josine ET defen- 

dant for embezzlement of his money but it was also his pu to do s0 ; 

see Equitable mortgage ese 129 
Public policy — Enforcement of contract prooured by a threat of poesia, 

which if not coercion Is still undue Influence, is opposed to jou policy ;` 

sse Equitable mortgage ees 129 
Quasi-Contract—Action on, against tortfeasor ; see Equitable ae ane 129 
Recelyer, if can be appointed of properties of tenants judgment-debtors, 

which are not liable to be attached or sold in execution of rent decree ; 


see Rent decres : vee one 343 
Regulation I of 1936, object and effeot of ; sse Relief . aes see 117 
‘Release’, construction of ; sses Equitable mort gage i i 199 


Relevant and admissible evidenct In proof of alleged previous statement 
must be on record for placing before the Jury or the Court to come to a 


decision ; søs Evidence, admissibility of in ei 217 
——— — When the question whether the wakfnama is acted upon or not, 
15—— ; ste Wakf eee one 48 


Rellef—/ndebtedness— Madras Agriculturists Relief Act, 1998, section g(ii) — ' 
- Proviso D-—‘Land-holder of an estate under the Madras Estates Act, 
1908" —Estate transferred to another | Prowince—Constilution Aci, 
section 289—Constitution of Orissa Order, 1930—Para 11 of the Order 
in Council. 

The appellants (father and soq) are mortgagors, who had executed a mort- 
gage bond ln favour of the first respondent on March 27, 1929, securia g 
repayment of a sum of Rs. 26000, with compound interest at r4 annag - 
pec omt per month, with yearly rests and gave as security (a) a house 
in Berhampore town, (b) a village named Kamari in Kurla estete, Aska 
Taluk of the then Ganjam District and (c) a village named Tharlipeta, 
gituate in the Tekkali Taluk, also included in the Gınjam District at 


Vou. 78.] `- INDE Or CASES, i 


Rellef—(Conid.) : - 
that time. The appellants, as owners of Kumari and Tharlipeta, are 
‘land-holders of estates’ and if both the estate are taken Into account, 
the appellants will be excluded from ths definition of 'Agriculturist in 
section 3(H) of the Madras Agriculturists Relief Act, 1941 by reason of 
proviso D, as the two estates taken together pay more than Rs. 500 as 
peshkush, 


“Kumari which pays more than Rs 500 by way of peshkosh has besh 


included inthe Orissa Province and Tharlipeta which pays a peshkush 
of less than Rs. 500 continues to be part of the Madras Preai!ency. 
Whea Orissa was constituted into a separate Province in April, 1946, 
the old Ganjam District of the Madras Presidency was divided into two 
parts, one portion being retained in the Madras Presidency and tacked 
on to the Vixagapattam District, The Madras Agriculturists Rellef Act 
became law on aand March, 1938, but there was no similar legislation 
In Orissa: till June, 1939. 

The present suit was instituted on 3rd March, 1939, in a Subordinate 
Judge's Court in the Madras Presidency, praying for a redemption de. ree 
on the taking of accounts between them and the mortgagee and claiming 
that the accounts should be taken not on the basis of the terms of 
the bond but in accordance with the provisions of the Madras Agricul: 
turista Relief Act : ; 

Held, that the mortgagors (appellants) were excluded from the benefit of 
the Madras Agriculturists Relief Act, 

That the words *'landholder of an estate under the Madras Estates Land 
Act, 1908” occurring in Proviso D to the definition of ‘Agriculturist 
in the Madras Agriculturists Rellef Act, 1938 are applicable as well 
tọ an estate in the areas transferred from the Madras Presidency to 
the Orissa Provinceas to an estate whioh remalned in the arem now 
constituting the Province of Madras, 


The Constitution of Orissa Ordec 1935, came Into operation on is April, 
1939, The order contains provision (paragraph 11) in the part relating 

^ to the transitional period, that is the period between ist April, 1935, 
and rst April, 1937: 

Heid, that paragraph 11 of the Order in Council is to be read slong with 
paragraph 26, The object and effect of Regulation I of 1936 was not 
to enact a law for the transferred area, but to provide how certain 
provisions Of law assumed to be in force in the transferred areas should 
be interpreted in view of the changed circumstances. 


Proviso to paragraph 8 of the Adaptation of Indian Laws Order 1937 did 
for the rest of the Madras Presidency what section 7 of Regulation I of 
1936 did for the transferred areas, the underlymg assumption In both 
cases being that the pre-existing laws continued to operate as before, 


subject to the rule of construction enacted by the Regulation and by , 


paragraph 8 of the Order in Council respectively. 
That the estate Kumari was gorecaed by Madras Estates Act, 1908 [that . 


- 
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Rellef—(Cenid.) : p 
the Kurla es'ato was Included in the words of proviso D to tbe definition 
of ‘Agriculturist’ In the Madras Agriculturists Relief Act. 

It was contended that after the promulgation ot the Orissa Order (which 
came Intd operation on 1st April, 1937), all Madras Acts which therefore 
continued to operate in the transferred areas ceased so to operate : 

Held, that this contention was not warranted by the language of the 
proviso; Its purpose ls not to terminate the operation of any law in any 
particular area, but only to provide a particular rule of construction 
and even that only in respe:t of *'the application of any enactment to 
Madras" : 

Held further, that the appellants should not be deprived of an opportunity 
to put forward their claim under the Orlssa Money Lenders Act. 
T. V. Narasinga Rao s. Vysyaraju Surayya Raju... ias 

, nature of, against alienee from Mutwalli—Matwalli improperly alie- 
nated the wakf property to a stranger ; me Wakf ise 

Remedy for embezzlement—T'ortious liability —Quzsi contract; see Equit- 
able mortgage 

Rent decree—Execution of —Bengal Tenancy Act (VIII of sis as — 
in 1940), section 168(1) (a) (b), 108A —Dafaulting tenure not available 
to decree-holder and cinnot be sold in execution of decree—Receiver, 
appointment of— Civil Proceduie Code (Act V of 1908), section si(d). 

Where the defauiting tenure is not availeble to the decree-holder and 
cannot be sold in exeoatioi of the decree, section 168(1) (b) of the 
Bengal Tenancy Act, (as amended) does not come into operation, 
the personal liability of the judgmeat-debtor under the decree 
continues and the decretal amount can be realised by modes of 

` other execution than the attachment and sale of the judgment debtoc's 
properties. 

A receiver can be appointed of propsrties of the tenants jodgment-debtors 
which are not liable to bs attached or sold in execution of the rent 
deoree., 

Section 163(1) (a) prohibits the attachment and sale of movable properties 
of the judgment-debtor 11 execution of a decree. It does not prohibit 
private sale of any movable property, which does not require previous 
attachment. 

On the 14th May, 1949, the appellants obtalaed a decree agalnst the 
respondents for arrar» of rent of a patni tenure, Before this decree 
the interest of the decree-holder appollants wis sold away at a reronue 
sale and the judgineat-debtocs Interest in the patni was t-ansferred 
to some other persons with the result that the decree passed In the rent 
suit had the effect of money decree, 

The decree-holders filed an application for execution of the decree against 
the jadgment-debtors, praying for realisation of the decr tal amount 
by the appolatmsnt of a receiver under seotion 51 of the Code of Civil 

' Procedure, of certain properties of the judgment-debtors, which d.d 
not Inolode the tenure in arrear ; 


- - 
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Rent decree—(Conid.) : 


Held, thit section 168A of the Bengal Tenancy Act did not bar the execu- 


tion of rent decree by the appointment of a receiver of the judgment- 
debtors’ property under section 51(d) of the Code of Civil Procedure. 
Sudhir Krishna Ghose v. Satish Chandra Hui Si dist 
Review — Conviction of several accused o-e of whom was sentenced to 7 
years’ rigorous imprisonment and the others for less periods under 
Ordinance No. II of 1942—Review in respect of whole case, if obliga- 
tory ; sre Jurisdiction r 
Revision, High Court’s power of— Proceedings of Specia! Coats onittaiea 
under the provisions of Ordinance No. Il of 1942 ; see Ultra vires abs 
Rights of parties to contract, if can be abrogated by s ttlement prooeeding ; 
set Lease s.. bone 
Right to sue—Existence of debt—Threat by creditor of ariminal proceeding ; 
see Equitab:e mortgage 
Rule of presumption of validity : see Ultra ives ee ove 
Sanction, fresh, if necessary and when—Sult under section ga of the Code of 
Civil Procedure—A mendment of plaint or addition of party which does 
no* alter the nature of claim ; see Wakf "i T 
Second appeal—cisi Pisecdure Cede (Act V of 1908), section roo 
clatise (a)—Decision being contrary to lam—Failure to appreciates and 
determing the real question of fact. 

A fa lure to appreciate and deterxine the real question of fact to be tried 
or a failure to appreciate and determine a question of fact which vitally 
affects the issue stated In the case, is failure in the duty Imposed by 
law upon the Court and the question there has been such a failure ig 
à ques'ion of law and under section 100 clause (a‘ of the Code of Civil 
Procedure a second appeal lles to the High Court on such ground, 
Sheikh Rahmat liahi v Mohammad Hayat Khan  ... ‘ee 

Settlement proceeding—Rights of parties to contract, if can be abrogated ; 
sve Lease T -— 
Special Courts—Function and jurisdiction of—Ocdinance XIX of 1943 ; see 
Ultra vires vee TT 
— 7 Judge —Trial of accused under Ordinance II cf 1942 ; sse Jurisdiction 
Statements of witness, if and when oan be used for the purpose of either 
contradicting or discounting the evidence given In the subsequent 
proceeding ; see Evidence, admissibility of 
Statute, construction of ; sve Ultra vires D S 
— — —7, legalising, construction of—Legalising something illegally done ; see 
Ultra vires ss 
Sult, if maintainabls—Civil Procedure Code (Act V of 1908), Order 30, 
rule 10, if applies io a single individual carrying om business under a 
firm name er assumed name or whether it applies to a number of indivi- 
duals carrying om business either wndsr a firm name, or an assumed 
name, when (hose individuals do met in lam constiiute a partnership 
resting om contract—Decree against Hindu joint family business in {ts 
trade name, ifa muliity. : 
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Sult—(Contd ): 
Hindu joint family trading concern is nota firm anda Hindu joint family 
even when it caries on business under an assumed firm name, cannot 
sue as plaintiff in the firm name under the provisions of order 30, rule 1 
of the Civi] Prcoedure Code, The suit must be brought elther by 
the karts of the family or by all the members of the joint family who «.4- 
are co-parceners, 
Case laws referred to, : : 
But a suit can be instituted against the members of a joint Hindu trading 
family in the assumed name in which they are carrying on business 
under order 30, rule 10 of the Chil Proccdure Code and a decree 
obtalned in that form would not be a nullity. 
Order 30, rule 10 of Civil Procedure Code is not limited to a case cf single 
Individual but applies also to a number of individuals carrying on busi- 
ness either under a firm name or an assumed name, when those indivi- 
duals do not in law constitute a partnership resting on contract à. g , 
a joint Hindu family trad'ng coucern. 
À decree obtained against a joint Hindu family business in its trade name 
is not therefore a nullity but will bind all persons interested in the 
business carried on in that name or style. Jamunadhar Poddar Firm : 
v Jamunaram Bhakat m ove 270 


Suit, who can bring—Hindu joint family trading concern; see Suit, if 
maintainable : et ie 270 
Suspicion, a'titude of—Adopted by legislation in masking provisions for 
evidence of police oficers ; see Evidence, admissibility of — ... js 217 


Tenure, defaulting, not available to the decree-holder and not liable to be 
sold in execution—Decretal amount, bow realised— Personal liability of 


- — the fudgment-deb‘or under the decree ; see Rentdecres — ... e 343 
Testimony of witoess—Trial and Appeal Court ; see Ulira vires ids 14 
Tort, remedy for ; ses Equitable mortgage T sni 129 
Tort-feasors, joint—Who are ; see Equitable mortgage ^ b» 129 
Trospassor—Alienee from Mutwalli If oan be treated as; ses Wakt si 48 


Ultra vires—Ordinance No. XIX of 1943, section 3(1), if ultra vires the 
Governor General—List II Entry 1 and List IJI Entry 3— Adminisira- 
Hom of justice’—Validation, power of—Ordinance No. XIX ef 1943, 
section ¢—Trial’, what comprisss—Ordinance No. XIX of 1043, 

e sections 3 and 4, where applicable—Statute, construction ef—Repeal of 

| emactmeni—Federal Court, if can assess the weight of evidence—Death 
sentence transmuted fo transportation, where there has been inordinate 
delay in executing the senience— Appellate Cowri—Convinctng reasen— 
Feeling—Unreliable witness—Ordinance No II ef 1942, failure te 
comp'y with provisions of section 6 of—Memorandum of substance of 
tach witness, 

Section 3(1) of Ordinance No. XIX of 1944 confers validity and full effec- 
tiveness on sentences passed by Special Courts functioning under the 
Special Criminal Courts Ordinance No. II of 1942 and this provision is 
not siira sires the Governor-General. 


” 
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Ultra vires—(Contd.) : 


The word ‘trial’ in section 4 of Ordinanoe No. XIX of 1943 cofojrisea all 
stages of the proceeding including the imposition of the sentence, 

The contradistinctlon made by Ordinance No. XIX of 1943 is between 
cases in which sentence had been passed by the Special Céurts and 
oases in which no such sentence had been passed, the former faljing 
under section 3(1) and the latter under section 4. If it be assumed 
that the two categories might not be exhaustive and cases might be 
conceived which even while not falling under section 4 might not fall 
under section 3(1), the result would only be that the proceedings in 
such cases would be void and the accused would have to be retried before 
the regular Courts, | PEE 

In all cases falling under section 8/a) and in all cases where references 
had been made by the Special Judge under section 8b) of Ordinance 
No II of 1942 the accused will have to be tried under section 4 of 
Ordinance No. XIX of 1943, unless the reviewing Judge, acting under 
the Special Criminal Courts Ordinance had E ven his decision before 
the new Ordinance No. XIX of 1943 came into operation. The words 
“whether or not the proceedings in which the sentence was passed were 
submitted for review under section 8" in clause (a) of section 3- of 
Ordmance No. XIX of 1943 were used only to indicate that eyen the 
adverse termination of the review proceedings would not exclude the 
right of appeal and revision given by the clause, The possibility that 
the High Court asa Court of appeal or ac'ing as a confirming Court 
under Chapter XXVII of the Code of Criminal Procedure may consider 
or confirm the sentence will not suffice to bring this special class of cases 
under section 3(1) of the gew Ordinance or take them out of the opera- 
tlon of section 4. : i : 

Section 4 of Ordinanoe No. XIX of 1943 can be inroked only in cases 
where the tria] before the Special Courts had not concluded, The High 
Court acting as a oonfirming Court is not a ‘special Court’ within its 
meaning. B un 

The Legislature could make laws for a number of Province together. 

The subject-matter of Ordinance No. XIX of 194.3 ls-covered by the expres- 
sion “administration of justice" in entry No. 1 of List II and the eXpres- 

, sion ‘criminal procedure" jn entry No. 3 of List III. 

The contention that the provisions of the Ordinanos No. XIX of 1643 
were hardly likely to conduce peace and good Government and were not 
therefore authorized by section 72 of the Ninth Schedule is not a matter 
for the Courts to investigate. TE 

The power of validation must be taken to be anoillary or subsidiary to the 
power to deal with the particular subject specified in the Lists,” 

Tho principle of validation by subseqnent legislation is quite as applicable 
to judicia] as to ministeria] proceedings. The three limitations to this 
power mentioned in Cooley's “Constitutional Limitation (Bth Edition 
P., 205) are not applicable in this case; they are explainod and 
different tated, | 


- 
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Paar. 
Ultra vires—(Contd.) : - 

There is sufficient reason for making a distinction between cases dealt with 
by section 3"and those by section 4 of Ordinance No. XIX of 1943 and 
there is no lllogicality or contradic'lon involved in such distinction, — 

The result of repeal of an enactment in cases pending at the time of the ^ 
repeal would be that they would continue as if the enactment had not 
been repealed. But this is subject to the qualifloation that the repealing 

` enactment oontains no provision or indication to the contrary. 

Where there are two possible oonstructions, one of which will make 
the enactment void and the other g've it some effect, the Ia‘fer may havo 
to be preferred, though it may not wholly achieve the purpose of 
the framers. s 

Ordinance No. XIX of 1943 does not admit that Ordinance No II of 1942 
was vold. 

Tbe purpose of section 3 of Ordinarco No. XIX of 1943 ls to indicate 
not merely the forum but also the nature and exten! of the relief to be 
had, : 

Question of fairness or policy are not matters which the Court can take 
Into consideration when the language of the enactment leaves little or 
no room for doubt. - 

Whether sub-section (1) of section 3 of Ordinance No. XIX of 1943 gave 
validity to,the sentences passed by the Special Court. has to be deter- 
mined by a consideration of the words actually used and not by speca- 
lation as to why other words had not been used. 

The Federal Court would decline to assess the welght of evidenca for 
themselves in order to determine whether the conviction was or was not 
justified in cach case on the evidence, as that Court ordinarily accepts 
as final the conclusions of fact at which the High Court has arrived 
unless it can be shown that the High Court has elther misread any part 
of the evidence or has overlooked any material prrtion of it. 

The Federal Court has power, where there has been inordinate delay in 
executing death sentence In cases which come before It, to allow the 
appeal in so far as the death sentence is concerned and substitute a 
sentence of transportation for life on account of the time factor alone, 
however right the death sentence was at the time when it was originally 
imposed, It is a jurisdiction which any Court should be slow to exercise. 

In each case the Executive will give the fullest consideration to thé 
period that has elapsed since the original imposition of the sentence and 
to the consequent mental suffering undergone by the ccnriot. 

Where trial Judge has given convincing reasons for rejecting the testimony 
of a witness, the High Court will not be justified in overriding the 
finding of the trial Judge merely because he had himself a feeling that 
this testimony should have been acoepted. 

Onoe a witness has been found to be wholly unreliable it is unsaíe to place 
any reliance upon any pait of his testimony, 

Under the provisions of section 6 of Ordinance No. II of 1942, the Special 
Judge was not bound to record the evidence of any witness serbatim, 


x 
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Ultra vires—(Conta ) : 


but was bound to record a memorandum of the substance of the evidence 
of each witness examined, The- statement that other witnesses corro- 
borated or supported the’ statement of a wiiness which Was 8 momoran- 
dum of the substance of the evidence or gave the same story as that 
witness with respect to` oertain incidents docs not constitute a memoran- 
dum of the substance of the evidence given by those witnesses, - 


The failure on the part of the Judge to comply with the prorisions of 


section 6 of Ordinance No. II of 1943 is an irregularity but nota 
material one. Piare Dusadh v. The King-Emperor 


ave ow 


Ultra vires—Ordinance XIX of 1943, section 3, meaning and purpost o/— 


Section, if ultra rires the Governer-Gentral—Proper methed of censtrn- 
ing and giving effect to the section—Surrounding circumstances, if te 
be taken into considsration—Sub-section (1), if ixtends to validate 
proceedings of or re-enact jurisdiction of Spectal Courts, or antecedent 
convictions, already declared to be void, or if means that persons 
sentenced shall do us ordered by Court sentencing them and, if gives 
indemnity to jatlors holding them im custody and te officers of Courts 
into which fines were paid, if they retain the money, until malier dealt 
with in appeal or revision—Nature of merds to be used im statute to 
legalise things {legally dene—Sud-section (2), appeal and revision 
under, scope of—Record, tf to be perused or gone into, or punishment 
to be quashed at sight—Proper erder to pass—Two constructions, one 
involving illusory rights of appeal and revision and another involving 
real rights af appeal and revision, which te be preferred—Geverner- 


"n 


General in enacting section 3, tf really doing something it may net dein ` 


guise of deing something which i$ may de subordinate legislature, if 
sicy validate illegal law made by Tisel/—" Sentence", meaning and scope 


e/ —"Consiction", meaning ard scope of— Interpretation "ef statutes, 
if applicable te Ordinance Ne. XIX of 1943. 


Per Derbyshire, C. F. and Kkwndkar, F. (Sen, 9. dissenting) - 
Seation 3/1) of Ordinanoe No, XIX of 19413 does not intend to validate. 


the proceedings of the Speclal Courts or to re-enao the jurisdiction 
conferred on the Special Coarts by sections 5, 10 and 16 of Ordinance 
No. I o£ 1942, since deolared void. It should not also be construed as 
validating the antecedent convictions on which the ‘seatence,’ oc punish- 
ments Infilcted by Speolal Courts were based inasmuch as the Ordinance 
does not sey so in terms and mere iwplication or inference is not enough 


to take away retrospectively the rights of the convicted persons as 
declared by judicia! decisions. 


Section 3(2) of Ordinanoe No XIX of 1913 should be construed in 5uch a 


way as to confer full and real rights of appeal and revision as under 
the Code of Criminal Prooedure, as opposed to illusory rights of appeal 
and revision against sentenoes resting on a notional case or notjonal 
proceeding and thus disregard the meaninglees and unworkable part of 
the sub-section implying that the proceedings of the Speolal Courts 
were valid, and the jurisdiction, a good jurisdiction, 
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Ultra vires—(Conid.) : 

Looking at the Ordinance as a whole in the light of surrounding circum- 
stances and interpreting lt according to tho well-established rules of 
Interpretation, it is clear that the meaning, effect and purpose of 
section 3 are that sentences already passed should continue to have 
effect as if they had been passed by a valid Court, until under rights 
therein given to persons convicted by the Special Courts, those sentenoes 
could be reviewed In appeal or revision. The person sentenced shall do 
what he was ordered by the Court sentencing him and the jailor to 
whose custody he waz sent, shall ho'd him in custody until a Court orders 
those persons to be released and officers of Courts into which fines 

j have been paid shall retain the money until a Court orders the fines 
to be refunded. 


Therefore, Ordinance No. XIX of 1943 is not ultra vires the Governor 
General and effect must be given to it. 

Under section 3‘a), thus construed, the-High Court can, in exercise of the 
powers under section 491 or under section 435 of the Code of Criminal 
Prccedure, can at any time call for the records of the proceedings of 
the Special Courts and can, after the record 1s brought up, quash the 

e  sentenc that Is, punishment. 


It is the duty of the proper Court which bas Appellate or Revis:onal Juris- 
diction in the areas in which these &entences were passed to have those 
conv ctlons brought up before it and quashed and, further to direct 
the persons concerned should be dealt with according to law in tho 
Ordinary Courts according to the ordinary process of law, with this 
exception that where the sentence passed by the Special Courts has been 
substantially served, the Court should direct that no further proceedings 
be taken. a 

Per Derbyshire, C. Y : Where it is desired to legalize something illegally 
done in the past, the words of the legalising statute are i 
vory clear. 

Per Khundbar, F.: The interpretation of section 3 of the Ordinance calls 
for the application of two well-known rules of construction : 

(1) ‘That Courts will presume that legislation was intended to be 
inirs vires, and will lean against a construction which is opposed to the 
intention of the legislature as it appears from the statute, and if the 
werds are snfficlently flexible, will adopt some other construction by 
which the intention will be better effeetuated ;-(2) that one part of a 
statute must be construed by another part of a statute, that being the 
best and the most natural way of getting at the reason and splrit of 
the law and the intention of the lawmakers expressed in the law itself 
taken asa whole, : 

Case law discussed. ; 

The rule of presumption of validity prevents the Courts, in. the present 
case, from inferring that the Legislatura intended to make a deolaratioa 

the jurisdiction conferred oa Speolal Courts by Ordinance No. II of 
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Ultra vires—(Cenid,) : 
1942 is valid and legally capable of supporting the sentence pronounced 
in the exercise of invalid jurisdiction. 

The words of sub-section (1) of section 3, viz., RT have-effect” and “shall 
continue to have effect” must be viewed in their proper collocation and 
actual context and in the light of the provision of sections 2, 4 and $ 
which explain thelr import, and then it will be seen that thoy admit of a 
different construction. The Legislature only intended to give Ilfe to 
and to continue the punishment, be it fine or Imprisonment which is 
now in process of being endured by persons who have been visited with 
such penalty or punishment under Ordinance No II of 1942. 

The employment of the word “sentences” in section 3 is il-judged and 
out of place. ] 

Under section 3, sub-section (2), the very idea of appeal is misconceived, 
A Court of appeal cannot be oalled to go Into evidence when the trial 
Itself was void. The literal constrootion of section 3(2) may amount 
to Importing the declaratio: that the Courts under Ordinance No. II had 
jurisdiction, But tbat ts beyond the intention of the Ordinance, 

Therefore, High Court, acting by virtue of its powers under section 491 of 
the Code of Criminal Procedure, can at any “time order the records of 
any case tried under Ordinance No, [I of 1942 to be brought up, and can, 
subject to the provisions of that section, quash the sentence at sight. 
As regards the rights of revision which section 3/a) purports to confer, 
the Courts referred to in section 435 of the Code of Criminal Procedure 
can also, at any time, call up the reoords of cases tried by the Special 
Courts for the purpose of quashing the sentences passed in these cases. 

One must not enter Into section 3/2°, except in so far as it contains a power 
to call, under section 435 Criminal Procedure Code, for records of trial 
held by the Special Coarts, So much of it as is meaningless and unwork- 
able may be disregarded. 

Case-law referred to. 

Per Sen, F.: A noa-sorerelgn fopislatacs which has made a law which is 
ulira vires of itself cannot by a subsequent act declare such law or any 
part thereof to be intra wires. To permit this would be to "permit a 
legislature with powers limited by some other authority to enlarge Hts 
powers by its own act witbont reference to the authority oreating it. 
Now if this cannot be done directly, obviously it cannot be done 
Indirectly by means of drafting or other devices, 

The Governor-General, in promulgating Ordinanoe No. XIX of 1943, is, 
no doubt repealing the old law, but validating^sentences paseed by the 
Special Courts which had been given jurisdiction by the invalid law. 
By validating the sentences the Governor General is really validating 
the sections by which he conferred Jurisdiction upon the Special Courts, 
sections which have been declared to be ‘afra wires" by the Federal 
Court. To permit the Governor General to do this would be to permit 9 
& rectifloation of an slira vires act by & person guilty of it. This cannot - 

" be.done. 


( 
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Ultra yires—(Conid ) : 

Therefore, section 3(1) is ultra vires the Governor-General and the addition 
of the words after “shall have eifeot" does not alter the position. 
And, the other sub-section 3 being consequential to sub section (1) must 
fall with It. 

Sub-section (2) of section 3 does not make any difference to the validity of 
the section. The sentences passed under the old Ordinance were not 
Invalid beonuse they were not subject to the rights of appeal and revision 
granted by sub-section (3). They were invalid because sections 5, 10 
and 16 of the old Ordinance were wlira wires. The defect is not removed 
by sub-sec:lon (2). S ction 3 therefore remains slira wires, 

In deciding upon the validity of an Act, the Court should look all round 
the Act and not shut cut from {ts view anything which may help it 

` in determining what tho Act really plans to do, The Court must look 
to the substance and not merely to the form of the Act. Jt must consider 
whether the purpose of the Act is to do something illegal in the guise of 
dolng somethiag legal. 

Case law referred to. 

Ordinance No. XIX of 1943 legislatos, in form, with respect to a subject 
which lies within the ambit of the Ordinance making power of the 
Go:ernor-General, but in fact and In substance the Ordinance [s the 
“ratification of an fra vires Act by the party gollty of it." By main- 
talning the sentences passed by authorities illegally vested with jurisdic- 
tion to try cases by Ordinance No. IJ, it seeks to oblitérate Or cover 
the illegality of Ordinance No. Il, The illegality of Ordinance No II 
cannot be obliterated by clothing acts done thereunder with a fictional 
garb of legality nor can it be obliterated by giving the convicted persons 
a right of appeal or revision, 

Section 3 of the Ordinance No. XIX of 1943 being only an attempt to keep 
in force by legislative devioes something which the Governor-General 
could not legally bring about falls within the mischief of the general 
principle laid down above. 

It is one thing for a legislature to validate an illegal action done by 
somebody else, but quite another thing to validate an illegal law made 
by itself. 


In promulgating Ordinanoe No. XIX of 19:3 the Goveraor-General is in 
effect and in reality validating Ordinance No. II which he had no power 
to promulgate by ante lating the present emergency, By the employ- 
ment of drafting devices ho is taking powers- which the law has not 
given him, viz, the power to make an Ordnance where in law no 
emergency exists, ` 

It is not correct to say that the word “sentence” in section 3 really does 
not mean “sentence” In the strict legal ‘senso. If the punishment is 

@validated the sentence is validated. In this sectlon the punishment is 
being converted into a valid sentence of a valid Court. Parts of 
Ordinance No. XIX of 1943, no doubt, indicate that the decision of 
the Federal Court 1s being accepted, but seatlon 3 is not soch a part, 


~ 
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Ultra vires—(Contd ) ; l 
_ Because an Art is valid in parts it does pot follow that we must construa 
every sectlon to be valid, We must strain in favour of validity bat 
straining the meening of a word is one thing and legislating or giving It 
a meaning that it cannot reasonably bear is another. 

If the Intention of the Governor-General In enacting Ordinance No. XIX 
was to have al! the convictions and sentences automatically quashed 
by the Courts, he could very easily have said so, there was no need 
to declare that the sentences should be deemed to have been passed in 
accordance with the Code of Criminal Procedure, nor was there any 
need to make elaborate provisions for appeal and revision. 

Quere: Ifthe present Ordinance resembles a declaratory Act having 
retrospective effect. Sushil Kumar Bose ». The Emperor ave 

Ultra vires—Ordinance No. III of 10944, sections 6, 10—High Court's 
Jurisdiction under section 49: Criminal Precedure Cede (Act V of 1898), 
if taben away—'" Preventive detention for reasons commecied with the 
maintenance of public order'—Governor-General, if can promulgate 


an Ordinance —Constitu'ion Act, actions 72, 99, 100—'For the praes ; 


and geed Government ef British India’—Ordinance making pener of 
“Governor-General, if limited to List Nos I end III subjects—Ordinance, 
if te set omt in detail the naiure of emergency—Pestulating the nature 
of emergency—Oriinance No. III of 1044, sections 6, rofa), if 
ultra vires—Power of Ordinance-making authority to repeal section 401 
of. Criminal Precedure Code. 


Ordinance No III of 1944 has not taken away the power of the High 


Court to pass any order under section 491 of the Ccde of Criminal 
Procedure. 

The Governor-General is entitled to promulgate an Orionis bearing - 
upon ‘preventive detention for reasons connected with the maintenance 
of public order’, The Ordinance-making power is not limited to List 
No. I and List No. III subjects. The words ‘for’ the peace and good 
Government of British India! in section 72 of the Ninth Schedule to the 
Constitution Act are words of the widest amplitude. 

The positive provision enabling the Governor-General to promulgate 
Ordinanoes is not contained in sections 99 and joo of the Constitution 
Act but contained in the earlier portion of section 72 itself, 

It is not necessary that an Ordinance should set out in detail the nature of 
the emergency that bas led to its promulgation, referring therein to ali 
the provisions of the proposed Ordinanoe. Once the Governor-General 
is of the opinion that an emergency calling for action under section 72 
of the Ninth Schedule to the Constitution Act has arisen, the nature of 
the provisions required to meet that emergency Is left ^o be decided by 
the Goremor-General. 

Section 10 of Ordinance No. HI of 1914 does not purportt to €— 
section 491 of the Code of Criminal Procedure. An Ordinance may 
contain provision inconsistent with a provision tonne in any Act of 


the Legislature, 


` 
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Ultra vires—(Contd,) : 

So much of section 6 and 10 clause (1) of Ordinance No. Ill of 1944 as 
enacts that the order of detention shall not be called in question in any 
Court is valid socording to Sibna?h Banerjce’s case, 

Clause (2) of section 10 of Ordinance No IIl of 1944 does not enact a rule 
of law and leave it to the Court to apply it to the decision of onses 
pending before it; the sectlon straightway discharges all pending 
proceedings. Its effect is to continue the deprivation of a subject's 
liberty añd ato the same time to deny~him the opportunity of showing 
that his detention is not warranted by any statute oc statutory rule. 

The Court is and will be at liberty to investigate whether an order pur- 
porting to have been made under rule a6 of the Defence of India Rules 
and now deemed to be made under Ordinance No ISI of 1941 or a new 
order purporting to be made under Ordinance No. III was in fact validly 
made, in exactly the same way as immediately before the promulgation 
of the Ordinance. If on consideration the Court comes to the conclusion 
that lt was not validly made on any of the grounds Indicated in any of 
the long line of decisions in England and this country on the subject’ 
Other than the ground that rule 26 was wlira vires, section 10 Of 
Ordinance No, III of 1944 will no more prevent it from so finding than 

- section 16 of the Defence of Indla Aot did, Such an invalid order, 
though purporting to be an order, will not in fact be an “order made 
under this Ordinance" or having effect by virtue of section 6 as if made 
under this Ordinance at all for the purposes of sectlon ro, Basanta” 

Chandra Ghose ». The King-Emperor € m 

Undue influence inralidating contract—Form of coercion, oppression or 





compulsion ; see Equitable mortgage aes ica 

influence—Sirangers—F iduciary relation ; s#¢ Equitable mortgage ... 

- Influence, where exists ; see Equitable mortgage $6 s 

Validation by subsequent legislation, princ!ple of, is applicable to judicial 
and ministerial proceedings: see Ultra vires € 

— ——-, power of, is ancillary or subsidiary to the power to deal with the 

particular subjeot specified In the Lists; see Ultra sires ... - je 
Validity, rule of presumption of ; ses Ultra vires ses 


Vodd—Trial by Special Judge under Ordinance No. II of ip Promila 
of Ordinance No, XIX before oompletioa of review—Proceedings before 
Special Judge, lf void ; see Jurisdiction s 

Watver of tort by plaintiff, if gives rise to a definite TE ee ee of 
plaintiffs money ; see Equitable mortgage 

Wakf—Civi! Procedure Code (Act V of 1908), section Um pon 
mulwali, if can be impleaded in a suiii under section 92-—Whether 


under the section any relief can be granted ‘agains? such aliexee—Eresh : 


sanction wnder section 92, if necessary, when amendment of plaint or 
addition of party not affecting nature and scope of suii—Wak/, burning 
of lamp, fan object of wak/—Reality of wak/, how determined—Whes ther 
there can be decision against pipe when no relief can be given against 
them. 
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Where a mutwalll in bréach of a trust for public purpóse of "a charitable 


and religious nature improperly alienated the wakf property to a ` 


stranger, tho allenee cannot be impleaded in a suit under section 9a of 
the Civil Procedure Code and no relief by way of declaration of trust 
_ or recovery of possession of trust property can be granted against the 
alienee in such a suit, Tho alienee being a-purchaser from the mutwalll 
whois a mere manager—the legal estate being in the wakif—is in 


the possession of a trespasser and the proper remedy against him is an - 


&ction in ejectment. 

The doctrine of constructive trust as understood in English Law is 
inapplicable when the property transferred is wakt property. Assuming 
that the English Law Is applicable in the present case, the allegations 
in the plaint which wanted to fix on the defendants the liability as 
trustees de sem tert Or constructive trustees, not baying been Rete 
the position in the result was unaffected, 

Section 9a of the Code of Civil Procedure has been held to be — 
to shebaits oc mutwallis, not because they are trustees in the English 
sense of the word but because in view of the obligations and duties 
resting upon them, they are liable as trustees in the general sense for 
the administration of trust fund or trust property. 

Amendment of plaint or the addition of a party which does not alter 
the nature of the claim in the suit does not necessitate fresh sanction 
under section 9a of the Civil Procedure Code but when such amendment 
or addition alters the nature and scope of the sult, fresh sanction {s 
necessary, - 

Burning of lamp is an object for which a wakf may be created. 

Even though a a wakf was formally declared it can be shown that the 
wakf was never intended to be acted upon. The question whether 


wakfnama was in fact aoted upon or not is not strictly relevant except : 


as a means of or by way of step for determining that intention. 
Reality’ or otherwise of the intention would depend upon whether 
the wakif intended to divest himself of the ownership of the 
property. 

It is opposed to all principles to make a decision in the presence of & 
particular party with a view to make him bound by it when no relief can 
be given against him, Gobinda Chandra Ghosh ». Abdul Majid 


Ostagar "e sas 
Wakf, objeot of—Borning of lamp ; see Wakf " 
—  — property, transfer of—Doctrine of construc ive trust as understood in 

English law, if applicable ; sse Wakf ies Y 
— ———, though:declared, not intended to be acted upon ; we Waki "s 
Wakinama, if acted upon—Reality- or otherwise of intention; ses 

Wakf ni sas 


—, whether acted apoa question, when relevant; se 





Wakf 
Waklf, intention of—Criterloa—Wakf, iftobe acted apoa or not ; ssr Waki 
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Witness, attentlon of, to be called to those parts of diary entries for which 
proof could be given that these were his actual statembats, in order that 
these may be used for contradicting him; ses Evidence, admissi- 
bility of 

found to be wholly unreliable—Part of testimony, ifa can be relied 
On ; ase Ultra vires soe 

———, if hostile—Putting: leading question to witness with the permis- 
sion of the Court ; s Evidence, admissibility of sai - 

Z, previous statement of— Method of contradiction; sse Evidence, 


admissibility of wa 
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